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GLENN M. MACHADO, an attorney duly admitted to practice before

States District Court for the District of Nevada, certifies as follows:

the United

1. | am an associate of the law firm Curran & Parry, attorneys for Plaintiff The

SCO Group, Inc.

FILED SEPARATELY

1

10

-



LAW OHHiCES

CURRAN 8 PARRY

300 SOUTH FOURTH STREET

SUITE 1201
LAS VEGAS. NEVADA BO10Y

(702) 471-7000

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

2. Attached as Exhibit A hereto is a true and correct copy of the July 12,
2004 Hearing Transcript.

3. Attached as Exhibit B hereto is a true and correct copy of SCO’s
Memorandum in Opposition to AutoZone’'s Motion for Stay.

4. Attached as Exhibit C hereto is a true and correct copy of a July 30, 2004
Letter from David S. Stone of Boies, Schiller & Flexner LLP to the Court.

5. Attached as Exhibit D hereto are true and correct copies of AutoZone’s
First Interrogatories to Plaintiff The SCO Group, Inc., AutoZone's First Request for
Production of Documents and AutoZone's Notice of 30(b)(6) Deposition:

0. Attached as Exhibit E hereto is 2 true and correct COpY of SCO’s
Statement of Basis for Claim for Preliminary Injunctive Relief and Nature of Relief.

| certify that the foregoing statements made by me are true. | am aware that if
any of the foregoing statements made by me are willfully false, | am subject to
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UNTTED STATES DISTRTCT COURT
DISTRICT CF NEVADA
LAS VEGAS, NEVADA
THE 5CO GROUP, INC.,

Plaintiff,

e et e -

vSs. Case No.

CV-5-04-237-RCJ (LRL}
AUTOZONE, INC.,

Defendant.

e e et e e

TRANSCRIPT OF PROCEEDINGS
oF
ORAL ARGUMENT ON DEFENDANT AUTOZONE, INC.'S
MOTION FOR A STAY
OR, IN THE ALTERNATIVE,
FOR A MORE DEFINTTE STATEMENT

AND
DEFENDANT AUTOZONE, INC.'S MOTION TO TRANSFER VENUE
VOLUME 1

BEFORE THE HONORABLE ROBERT C. JONES
UNITED STATES DISTRICT JUDGE

Monday, July 12, 2004

Court Recorder: Lilia prarca de Carter
Proceedings recordad by electronl: scund recording;
Cranscript produac=d by “ranscriplon service.
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APPEARANCES:

For The SCO Group,
Inc.:

For Autozone, Inc.:

Alsc Present:

STANLEY W. PARRY, ESQ.
Currarn & Parry

300 South Fourth Street
Suite 1201

Las Vegas, Nevada 89101

DAVID 5. STONE, ESQ.
ROBERT MAGNANINI, ESO.
Boies, Schiller & Flexner,

150 John F. Kennedy Parkway

Fourth >loor

LL.P

Short Hills, New Jersey 07078

JAMES . PISANELLI, ESQ.
Schreck Brignone

300 Scouth Fourth Street
Suite 1200

Las Vegas, Nevada 89101

DAVID STEWART, ESQ.
MICHARL KENNY, ESQ.

Alston & Bird, LLP

1201 West Peachtree Street
Atlantaz, Georgia 30309

RYAN E. TIBBITS, ESQ.
Corporate Counsel
The SCO Group, Inc.

o~
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(Court convened at 09:26:35 a.m.
THE CCURT: S5CO Group and Autozone.
(Colloquy nct on the record.)

THE COURT:  Sood mornirg. Your appearances,
please.

MR. PARRY: Good morninig, your Honor.
Stanley Parry on beha!f of the 370 Group and with me this
morning is -- and ['!l let ther introduce themselves, but
David Stone 1s to my right.

Mr. S5TON=: Good mornirg yvour Honcr. Boils,
Schiller & Flexner.

MR. MAGNANINI: And Beb Magnanini, your Honor,
also from Bols, Schiller & Flexner.

MR. PARRY: And, also, corporate counsel of SCO,
Ryan Tibbits, 1s here with us, and, your Honor, we have a
motion of pro hac vice to allow Mr. Magnanini and Mr. Stone
to appear and argue this motion. Could that be granted at
this point?

THE COURT: That would pe granted in the normal
course, and they certzinly may arjue this morning assuming
wilthout objection.

MR. STONE: Thank you, vour Honor.

MR. PISANEKLLI: Good maovning, your Honor.
James Pisanel i “rom Sohreck Bricnore. I'm here with
co-counsel from Alstor & Bird, Davia Stewart and Mr. Kennvy.

Cline Trarn=orioction Scivioces V7O72) 644-1123




(@)}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

MR. STEWART: Good wmerning, your Honor.

MR. KING: Good morning, your Honor.

THE CCURT: Thank vou.

MR. PISANZLLI: Mr. Stewart will be handling our
argument today.

THE COURT: Okay.

MR. STEWART: Good morning, your Honor. As you
know, we've got thres motions in “ront of you this morning,
a motion to transfaor, a motion to stay, and the motion for a
more definite statement.

And 1f you had a preference 15 to which of those
motions you'd like to first hear first --

THE COURT: My -—-

MR. STEWART: -- I'll certainly --

THE COURT: My preference 1s to hear all of them
from you at the same time.

MR. STEWART: Okay.

THE COURT: 2ut, of course, one at a time as you
may present the argument.

MR. STEWART: That's what T'1l]l do, and I will
start with the motiocn o transfer and will do my best not to
just parrot back or brief o you, hut to sort of hit the
high points.

THE COURT: ['ve read -her,

MRL STEWART:  On the oot ion to transfer, it is

LAt

Cline Transosiotion 3avvi =5 (702) 644-117:
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certainly

plaintiff‘

rrue as 500 has pointed out rhat ordinarily the

s choice of forum ig noi to be disturbed lightly

on a motion Lo rransfer; howevel, “he law 1in this circuilt is

established as iT is an other 1 cuibs as well.

put that rule go&s out the wandow, essentially, 1f the

plaintiff

chooses to file outsice thelr home district. And,

in particular, she Ninth Circulf has said as we'Ve cited 1in

our pbriet

own forum

that 1f the plaintiff ~nooses to file cutside 1Ts

its choice nf forum is tO be glven, quote,

"minimal Consideration.”

There are a numper of factors that this Court has

recognized that are properly considered 1n connection with a

motion CO

rransfer Lrought under 28, usc, Section 1404 (a) as

this motion is.

First 1is convenience of thne witnesses, second 1s access

to proot,

third 18 convenience of rhe parties, and fourth 1is

the interest of Justlice.

All four of these factors we believe overwhelmingly

support transfer of this case ro the Western District of

Tennessee

whicn 1s the district TO which we requested this

case be transfstred.

And this Case could have Deen filed there originaliy

residence

pecause that's the district oo owhich rutozone's principal
15,
recard 1o the convanience of the witnesses, it 18

Transcripblon Garvices  (102) 6a4-1123
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undisputed that not A sSingee

district. A1l of tn= witnesseaes

UNIX code that oo purports ©O
district.

Ancd, more importantly, rhe
nere -- thcse ars L2 witnesses

Autozone's alleged infringement

employees Ob former employees oF

reside 1n Memphl s .
convenient for rhe witnesses 1o
those witnesses are located.

In terms of access O proct,
documents and code regarding

located in Memphils.

Although

~wn reside outside

~f that code -——

Autozo

Transfer of the ~ase naturally will

the case

again,

rhe alleged

it is certainly true as S5

rej~vant witness witn material
knowledge OT information 18 presaent within this judicial

with knowledge regarding the

rhis

moskt critical wilitnesses

who have rnowledge of

are

ne's IT group and all

thereftore he more

is heard where

211 of the relevant

ipfringement are

co has pointed out

that in this day and age of CD-ROMs and broadkand Internet

connections, documents <can be ~ransferred without a horrible
amount of rurden. The fact remalns that 1s & relevant
factor Lo consider, and it weighs 1n favor of transfer of
the case LO Memphls.

With regard tO the convenlicnce of the parties, neilther
party resides hers. Roth par=ias will therefore nhave to fly
to get here and iy oall the Jicnesses here fFor trial, for
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substantive hearings, and motions in the case.

Because AULOZONE resides In Memphis, naturally, it's
much more conveniant. 10T i to nry the case there, and it's
not much less ineonvenient, 1¥ any less convenient, for SCO
to try this case | Memphils as ooposed to trying 1t here.

Agailn, they'rae going to have toO travel --

THE COURT: NOW, were all of these moticns
presented to the Red fal Court? Certainly, a motion to stay
was presented o ~hat Court.

MR. STFWART: NO. a~-nally, there was no motion
to transfer in that case. The Court issued the stay
sua sponte —~

THE COURT: I see.

MR. STEWART: =7 put did so pased upon 4 statement
that SCO made toO the board 1n ~onnection with a motion to
dismiss the declaratory judgment (indiscernible) ripeness
grounds that it would likely move LO stay the case because
controlling issues sre involved in the IBM case, and the
Court appears to have picked up on that, and that appears toO
ne the cause for tne stay.

Red Hat nas requested that the Court reconsider that
order and nas requested that ~he Court 11ft the stay.
Naturally, counsal for SCO <an address those issues petter
than I can.

My understanding 18, o oogh, that +hose 1ssues are

e Uervioes (702) cA4-112¢
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fully briefed and awaiting decision by the judge 1in
Delaware.

And, finally, .n the lnterest of justice, the Western
District of Tennessee has a grearer interest in adjudicating
the merits of this ~1aim because that's where the alleged
infringement took place.

And the caseload 1s substant.ially lighter in the
Western District o:i Tennessee ~n the civil side than it is
here.

And as a consadquence of that, naturally, the Western
District of Tennessce 1S able to get its civil cases to
trial much more aulickly.

Tn fact, in 2003, the average was 18 months from the
date of filing to trial in the Western District of Tennessee
versus 32 months.

THE COURT: That's not true here, anymore. We
have two additionai judgeships. Our caseload 1s down nOW.
Mine 1is below 300, and the average 18 375. We can gel a
case to trial as soon as you want to set 1it.

MR. STEWART: Okay.

THE COURT: I can set it in the next six months.
T can set it in four months or oven next month if ycu want
it.

ME . STRWART:  T'm onoto osure we'll be ready to try

Cline Troavscriplion SorvLoes (7029 c44-1123
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UNIDENTLEFIED SPEAKER: (Indiscernible}.

MR. STEWART: FOT reasons ['11 address 1int A momen C
in connection with the motion ©o stay, all of these 13sues
are already belng virigated olsewhere, particularly a case
that's substantially fFarcher down the road.

T think it's pramature in this case LO he thinking
about a stay -- ©f pardon me ~° rhinking about a trial when
it's -

THE COURT: That's the main concern for me is just
duplicative effort --

MR. STEWART: Right. 2ight.

THE COURT: —~ and whether 1 should simply -~ the
petter choices are to citner transfer it to that court or to
simply stay it here like Delaware did.

MR. STEWART! Well, T will tell you, YOur Honor.
Oour client's principal interest 1s 1in the stay. 1t doesn't
want Lo be investing the substantial time and energy ana
money 1nto litigating this case when 5CO has already brought
211 of the issues trhat are relevant to this case 1n
litigation clsewhere or whers .11 of these issues are
already 1n front of Courts in Utah and Delaware.

and the motion to transier 1is filed because 1t does
pelieve that eventually if 3t DecoOmeSs appropriate for a stay
ro pe lifted that “his case snould go forward in the Western

District of TENTeSsSee .

Cline Transcription qervices  (702) 644-1123
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It appeared ©3 4S5 chat now Ls the appropriate time Lo
raise that motior, Dub, ~ertainly, that's 1In your Horor's
discretion, and, Ll-imately, 1t ign't the stay that we're
most interested 1in fhis mornind.

with regard ©o ~aseloads, i - sounds 1ike that's changed
recently. The nost recent statistics from t+he Western
District of Tennesseae are, though, that there are an average
of 269 civil cases per judge ir that district.

The only connection of any rind between rhis litigation
and this forum is e fact that rnutozone's incorporated
here.

Now, we don't cbviously by any means intend to say that
it was lmproper for this case tO he filed here. We're not
arguing ovel jurjsdiction.

It's simpiy 4 convenience of the party's forum,
nonconvenience-type analysis, snd this Court has recognized
in both the Kingridge (phonetic), Filter (phonetic), and
Miracle Blade (phonetic) cases that if all you've got that
justifies keeping a court in this district is the fact that
one or more of the defendants is incorporated here that that
alone is not sufficient to ant-weigh the balance of the
section 14C4 factors, and we 't submlt that this case should
be transferred Lo the Westarnh nistrict of Tennessee for
rhose reascns.

o~

Now, SC0 n it g response porief has addressed the

Slang ﬁrahscriptifn Coervices (702 cada-1123
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possibility of transferring this case to Utah. We've
addressed those issues. We don't believe it's any more
appropriate to transfer this casc o Utah than it is to
leave 1t here. I'd be happy to address those points if
vou'd like to hear fnem.

THE COURT: I would. What 1is the status?

Primarily, what 1s the status of the cases pending in Utah?

MR. STEWART: Again, ['ll give you my
understanding, but T will defer tn SCC's counsel to make
sure that I'm getting all the facts right. I'm sort of

looking over everycne's shoulders watching what's going on.

My understanding is that at present SCO has filed a
motion to dismiss IBM's tenth counterclaim. That tenth
counterclaim is a counterclaim that IBM filed to say
essentially nothing in Linux infringes any rights that SCO
purports to own 1n UNIX,.

We believe a’l of the issues in the present case were
already in front of the Court in the IBM case prior tc the
filing of that counterclaim. And, in fact, let's talk about
1t in a moment.

THE COURT: 520 filed a motion to dismiss —-

MR. STZWART: To dismiss or —--

THE COURT: -- or IBM filad a metion for summary
judgment --

MR, STEWAERT: Yeah, Tt by,

Cline Tranzoription Servi o= (702) 644-1123
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THE COURT: -- upon failure to allecw discovery?

MR. STEWART: Both. 30 filed a metion to dismiss

or stay the tenth oounterclaim pending resolution of this
lawsuit claiming that this was the first filed suit on those
1ssues.

and IBM has filed a motion for summary Jjudgment on 1€s
tenth counterclaim saying that dlscovery's been completed.
SCO says it has corpliea with all of its discovery
obligations.

IBM's gone t—hrough the code. There is no infringing
code, and so IBM has moved for summary judgment on that
basis.

My understanding is that the district court in Delaware
has scheduled all of those motions for hearing on
August 4th. And, again, I'll --

THE COURT: That's in Jelaware.

UNIDENTIFIED SPEAKER: No, vyour Honor.

MR. STEWART: No. That's 1n --

UNIDENTTIFIED SPEAKER: NO . It's in Utah,
your Honor.

MR. STEWART: That's 1in Utah. That's the IBM case

in Utah.
THE COU=": A1l righzt.
MR, SToWAS Celaware —-
THE COU=T: Those are =cheduled for a hearing as

Cline Transcription Seoyo2s I0Z2Y edd4-1123
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well?

MR. STEWART: Pardon me?

THE COUZXT: Those are scheduled for a hearing?

MR. STEWART: The --

THE COURT: The Utah ccurt. The Utah court,
that's the one I'm “ocussing on.

MR. STEWART: Right.

THE COURT: That's the one I'm trying to
understand. How soon wilill we get an answer, so we can avoid

duplicative effort? How soon will we get an answer on the
basic issue in IZ2M and the Linux versus the UNIX code?

MR. STEWART: Right. 1I1'11 have to answer that a
couple of different ways. 1If the Court grants IBM's motion
for summary judgment, it could bs very quick, and those
issues are briefed, and tne Court's going to hear argument
on that on August 4tn.

I don't know now quickly the Court would rule after
that. But i1f the Court grants tha motion, then the case
would be over. If that case 1s decided against SCO --

THE COURT: All right.

MR. STEWART: -- SCO has no cause of action
against Autozone.

THE COURT: Tet me heax from 5CO, please.

{(Collogquy not on tne recor:d.
THE COURT: And I'd li<= you to primarily address
Cline Transaription Servinss (702 644-1123
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those two issues and, of course, your argument that 1t ought
+o be transferred to Jtzh, but ['m not too enamored with the

idea of sending 1t to Tannessee.

But it seems t~ me that a very good option here 1s
simply to stay it oriefly at least until we see whether
we're going to gebt an answer from the Utah court.

MR. STONE: Your Honor, first of all, I'd like to
thank you for allowing me to argua here today. I appreciate
it.

I1f your Honor will indulge me, I'd like to place this
case in context because T think 1t's important towards the
motions that are before your Honor to understand the context
in which this case was brought and the importance of this
case to S5CO.

And I think that the complaint which is really
focussing on the copyright infringement doesn't give you
that overview.

But since they have now brought in these other cases, 1
think it's important to understand why they are not
dispositive of this case and why this case really is
different to some axtent from those cases.

UNIX is an operaling system. It's an operalting system
which for 20 vears has been the dominant operating system on
enterprise servers.

Enterprise scrvers are comwputers which run the most

Cline Travsoription Searvices  (702) 644-1123
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sophisticated software in the Unized States and in the
world.

For examp.e, “redit Suisse, the New York Stock
Exchange, most Fortune 500 companlies use some version of

hl

this UNIX software which was originaliy developed by AT&T.

The reason they use it is because it's got something
called Five Nines capability whicn means it's 92.999 error
free. 1t's very, very efficlent.

If your Honcr has ever used, for example, Microsoft
Windows and has rot i ced where it Ireezes whenever you try to
run any other different programs at the same time, the wvalue
of something like UNIX is that it's so erreor free and so
efficient that when you're doing big, important operations
or if you're doing operations of national scope, you need a
much more sophisticated operating system.

Several years ago, a person ramed Linus Torvault
(phonetic) whe's from Finland craoated a primitive version of
a UNIX-type operating system which he essentially put on the
Internet and invited people to contribute to it to make 1t
better.

Basically, it's SCO's positicn that certain
companies —-- one of them being IoM -- contributed code and
other types of matecrials that are protected by not only

licensing agreement: but copyrijut laws to Linux for LTS own

business purposes o order to ~rfeate a competltor to the

Cline Transorintion Services (702Y 844-1123
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Microsoft software ard the UNIX software which SCO owns and
which SCO receives m!liions and millions of dollars in
royalties from avery vear.

THE COURT: And so that I understand -- and, of
course, I don't want to cut you off.

MR. STONL: Um-h'm.

THE COURT: Flease keep going. But the issue of
ownership 1s pending in the Utah Novell case, and the issue
of the conflict i1s pending in the IBM Utah case.

ME. S5TONE: Your Honor, That's not quite accurate.
It you'll allow me Yo -- the firs: statement I bellieve is
somewhat accurate.

In the Novell case, what haprened is that Novell was
going arcund saying in the press SCO doesn't own the
copyrights, even though we sold them to SCO for more than,
potentially, $100,000,000 and even though for the last, you
know, umpteen years people have boen paying royalties to
SCO, and we've been receiving percentages of those rovalties
with the understanding that SCO owned all this, but now they

say SCO deoesn't own the copyrights.

We sued them for essentially a slander of title. it is
not a copyright case. 1t is not « copyright-infringement
case. It's a slander-of-title <is2 which was removed to the

federal ccurt.

That case, rcthing nas ococurred in it at this point,

1

oy
AL
R

r
[
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other than that Judge Ximball (phonetic) has ruled that it's
geling to stay in tne federal court. There's been no
discovery. Nothing happened. To just go on with my story
because I think it's Important to place this in context.

So one of the corcerns that 570 has 1s entities such as
IBM and 1ndividuals who have access through their licensing
agreements with SCO “o cur sources code which is proprietary
using that and somehow contributing either modifications,
derivative works, concepts and methods, or the code itself
into Linux. That's one issue. Trere's a second issue.

The second issue 1s end users of Linux who have
previcusly been SCO customers such as Autozone which used
UNIX System V which Ls -- they used our open-server software
for many years and paid us royalties for it migrating --
what we call migrating -- to Linux, in other words, changing
all those computers all over the country and instead of
running our software which 1s proprietary, and they paid
royalties on i1t to Linux.

Now, there are many 1ssues which can arise in this
migration process which don't necessarily have to do with
what's 1in Linux.

For examp.e, we allege in cur complaint that Autozone
has violated cur copyrights in screzhing that's called
static shared 1Libraries.

Static shared ltikraries are an older version of

Ciline TranzcripTion Sevyvises (702 644-11213
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libraries that SCO used in its open-server software which 1s
the software that they licensed o Autozone.

Since tha- time, these libraries have been improved,
and now there's scwething called dynamic shared libraries
which is what Linux uses because Linux was only recently
created. It wasn't created at the time of static shared
libraries.

If you wanted to migrate from this open server and pay
all the applications which have been written to run on that
operating system and then run thom flawlessly on Linux, you
need the static shared libraries.

And we have reason to believe -- and that's why we
allege it in the complaint -- that what they did is they
copied our static shared libraries which they have licensed
from us which they owe us royalties for into these
applications, so they could run tnem on Linux.

That's something that has nothing to do with IBM or the
TBM case because IBM does not usc to our knowledge -- and we
haven't had discovery, yet. But based on what we know, they
don't use static shared libraries.

So that's an example of how this case could go 1in a
totally different dir=ction than the IBM case because the
IBM case is abcut putting things into Linux that you don't
have a rignt to.

This case is abcun —o 1illus-rate to end users the

Cline Transoription Soryioos (702) d44-112%
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problems that they have in migrating te Linux and basically

Jeaving our system wilhout violating our copyrights.

So this case 10 1T was resnlved on the static shared
libraries based on what we know tcday -— we haven't had the
discovery, yet -— wouldn't implicate the IBM case at all, so

that's an example ol why you can't Just simply look at these
cases and say they'r=a the same. They're not the same.

The other ovolir: about the IBM case which I think is
critical 1s that that case wWas r~ally brought —-- 1t was
brought by SCO as a bbreach-of-l1cense case.

We have a license which savs LO IBM that they can have
our source code which is like the keys to the kingdom. If
you don't have the source code, you can't write the
applications. You can't run the software, and so, you know,
you're very limited in what you can do, so IBM paid us a lot
of money for this source code.

They then modified 1t, created derivative works from
it, used methods and concepts in other products that they
created which under our license we claim we control. That

they cannot Just olease that into the public because

every —-
THE COURT: And what's the status of that lawsuit?
MR. STONE: That lawsult 1s the lawsuit right now
ipn which various mouions L0 corpel, motions to dismiss,
motions for summwary —Sudgment are cending.

Cline Transcription I rvizes (702) 644-1123
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What happened is in March of this year —-

THE COURT: Who's tha: tefore?

MR. STONE: That's before Judge Kimball.

THE COURT: And how scon are those hearings set?

MR. STONE: August 4th ~here's golng to be an
argument on that, vour Honor, but [ would point out that the
likelihood of IBM gefting summary judgment -- their
summary-judgment motion was not based on material,
undisputed facts.

It was based o the fact that even though there were no
copyright claims asserted by either party in the case until
February of this year -- and, in fact, IBM did not bring end
user or any kind of claims 1nto the case until March of this
vear —-- that somehow, vyou know, 500 was not giving them
sufficient discovery; and, therofore, the Court should Jjust
as a sanction, essentially, against SCO grant summary
Judgment .

I mean, they're not saying that they proved or the
evidence shcws that they --

THE COURT: I understand. Now, Red Hat 1s --

MR. STONE: -- didn't do those —--

THE CQURT: Was 1t through Red Hat that Autozone
originally licenssd?

MR. STCME: Linux? Yeah. What happened 1s when

Autozone made a decisicon te move -2 Linux, 1% had to find a

Cline Transcoiption Serv.ces (702 644-1123
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distributor of Linux to help it do that, and Red Hat was the
distributor that i: found.

THE COURT: And the stay in the Red Hat case is
applicable how lcnag?

MR. STONE: What the judge has done is put the
case on an indefinite stay with %90-day status reports. We
Jjust recently reported to the judge within the last two
weeks as to what's going on in the IBM case, and the judge
has taken no acticn in that.

THE COURT: You moved to dissolve the stay.

MR. STONZ: Auto's -- I'm sorry. There's a lot of
parties here. Red Hat moved for reconsideration of the
Jjudge's stay, and we opposed that, and the judge has made no
ruling on that to my knowledge at this point.

But if I may, your Honor? [ don't know if you want me
Lo address the issues of transfer because I don't
(indiscernible).

THE COURT: Well, my inclination is to do just as
the Red Hat Court has done. That is to give 90-day stays
with status checks shortly after status checks are due in
the Red Hat case -- they're the licensor -- but to except
from the stay an opportunity for brief discovery and the
movement of an injurction from an injunction pending the
case.

So, [ mean, ycur complaint 15, vou know, we'll be hurrt

Cline Transoription Serv —as (T02y 644-1123
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1f you stay us --

MR. STONZ: Yas, your Honor.

THE COURT: -- indefinitely. On the other hand,
it occurs to me thau, first of all, the IBM case and,
secondarily, the Red Hat case which are the licensors to
Autozone, those cases ocught to be resolved, so that the
Court without duplicating the effort can make its final
conclusions on the case here.

So 1t seems to me that what [ ought to do 1s impose a
stay just as the Red Hat Ceourt has done, put you on 90-day
statuses shortly after, two weeks after, the status i1s due
to the Delaware court, but to allow you an exception for the
brief discovery necessary and for the presentation of a
motion or an injunction pending trial.

MR. STONE: S0, vyour Honor, 1f I understand you,
you're going to allow us to have scme discovery on the
infringement issue to be able to show that there is
lrreparable narm that could potentially arise from the
ongolng infringement.

THE COURT: (Indiscernible) not to present an
issue for prelimirary injunction.

MR, S5TONz: Thank you, your Honor. Unless you
have other 1ssues vol want me to address --

THE COU=T: io--

MR. S5TON=: == I thir< ("Ll --

Ciine Trar-=oription Servicoes (702 644-2123
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that. First,
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MR.
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MR.

identified in

COURT I think I urderstood --

STONE: —-- shut uon.

COURT: =-- pretty w=all, and I've reviewed your
STONT: Thank you, Judge.

STEWART: Your Honor, can I be heard on the

discovery and preliminary injunction?
COURT: Please.
STOWART: A couple of points 1in regard to

500 nas never asked for a preliminary

COURT: No.

STEWART: -- 1n any case.

COURT: Uh-uh.

STEWART: Until today, they had never

this case anything that they allege that

Autozone has done that somebody olse didn't do.

And they

don't even know if, in fact, Autozone did it.

They don't have any avidence to pcoint to to that. From what

I've heard, they don't even have cood-faith information and

pelief on which to base that cloaLm.

We're about reacy to engags on 4 fishing expedition,

and it's hard to say now broad ~hat's geing to be. It
presumably could anid up encompassing everything that's also
2t issue in Red Ha= and IBM and Novell.

Clina

Transcripticn S=rv.ces (702 644-1123




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

and so if we are golng to go down this road, I would
ask the Court to enter additioral guidance on the scope of
the discovery, so0 thaft it is, parnaps, very limited to just
what, 1if anything —-

THE COURT: I think th2 way 1 would limit it is I
would give them 30 days to propound it. The normal 30-day
response time follows, of course.

And I'm not going to 1imit scope other than to say that
it is limited to any factual predicates or to obtain factual
predicates to a request for preliminary injunction.

The only reason ior doing tnat 1is because they ralse
that issue in thelr responses that they would be harmed if
the Court simply held off and did not let them proceed here
one way cr the other.

MR. STONF: Your Honor, 1 just want TO be clear.
We'll be permittec to take depositions? It will be any type
of discovery that 1s permitted under the rules?

THE COURT: My contemplation was to allow vyou
during 30 days toO propound discovery sufficient to form a
factual presentation to t+he Court. That you had the right
to a preliminary injunction.

1f you don't nave the right to preliminary injunction,
vou shouldn't proceed with disrovery at all, but to answer
your complaint Tnat, veah, yo would be prejudiced by a stay

o

because then ussos, end users, wan proceed to use your

Clire Trarscription Goarvices (702) A4-1123
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copyrighted materials without rovaities.

It occurred to me that T =s-ou.d give you the
opportunity to present a motion for preliminary injunction,
and that would e the only exception to the stay, so there
would be a brief operioa.

The discovery would be limited 1n time, 30 days, plus
the normal -- if it's interrogs, the 30-day respcnse time to
follow from your presentation -- and any other discovery
necessary but limited in scope only by the inqgqulry as to
facts predicate to preliminary injunction; cotherwise, you
shouldn't go on a free-ranging dlscovery course preparatory
to a trial.

MR. PARRY: Your Honor, there 1s the Rule 26
procedure that 1 consider discovery. Are we dispensing with
that right now or dia tne Court want us to --

THE COURT: We'll be staying —--

MR. FARRY: —-— (indiscernible) ?

THE COURT: -~ the lawsuit.

MR. PARRY: Okay.

THE COURT: So you will not go through the normal
26 or lo time periods and procedures with the magistrate
Judge.

MR. PARRY: And then, your Honor, just so it's
kind of clear, so w2 don't nave o come back, why doesn't

the Court say you ~an take like five depositions or three

™

Cline Transcric_icn Soryv o=3 (102) 644-1123
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depositions or sometning like that? Otherwise, T think we
end upcoming back arndd arguing this all (indiscernible).

THE COURT: ~'d be glad te pick an arbitrary
number out of the air, but I think maybe it makes sense for
you to consult togeiher,

MR. PARRYT: Oxay.

THE COURT: flere's three or five that we need, and
this is why we neod them. This is why it's applicable.

MR. PARRY: TI've always assumed that we could come
back te the Court --

THE COURT: You can.

MR. PARRY: -- both parties —--

THE COURT: I'm available --

MR. PARRY: -- and ask for --

THE COURT: -- on the telephone —-

MR. PARRVY: -~ {(indiscernible).

THE COURT: -- of course, and the magistrate judge

would be, too.

MR. STEWART: Your Honor, bpefore we go too far
down this road -- ara T may very well be a salmon swimming
unsuccessfully upstreamn -- I resoectfully reguest that the
Court reconsider this part of tne order that you're
contemplating for several reasons.

One -- and T have rct lookeod a4t the Ninth Circuit

standards for the issuance of a preliminary injunction in

Cline Trarsosiption Servces (702) 644-11223
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some time, but my understanding is that you have to show

lrreparable harm.

Tt 1s clear n <vary circuis T can think of that the
loss of the licernso ‘=22 1s nct irreparable harm. It cannot
justify the entry oI an injunction. That is the only harm
that we've heard todavy.

The only other narm that SCC has even alleged in any of

their moving papers is a presumption of irreparable harm
that just naturally flows by law from proof of copyright
infringement, but that is a rebuttable presumption. And in
this case, it's eas.:ly rebutted.

And just in terms of the irreparable-harm factor for
the entitlement to a preliminary injunction, they've known
about --

THE COURT: You're arguing the merits of a
motion --—

MR. STEWART: Well --

THE COURT: -- that's not even before me.

MR. STEWART: Your Honor, these issues are already
before the Court on the papers that are in front of you.

UNIDENTI®IED SPEAKER: Yeah.

MR. STEWART: And so my point 1s that giving them
the opportunity te take discovery before a preliminary
injunction that vyon oan already ascertain they can't get

will cause the parziles o engage ‘' substantial time and

Cline Transcription Servicoos (702 644-11273
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expense that ultimately will not be fruitful. They
cannot --

THE COURT: I gdon't think 60-days' worth is
unnecessary time and cxpense, so that will pe the order.
I'll ask for counse! {0 prepare an order.

Would you lixe to undertaks to prepare an order
reflecting the stay with the exception, one-time exception,
for a motion for preliminary injunction.

MR. STEWART: We will, vour Honor.

THE COURT: And pass 1t by counsel and then submit
it to the Court.

MR. STEWART: We'll do.

THE COURT: Okay.

MR. STONE: Thank you, your Honor.

THE COURT: Thank vyou.

UNIDENTTEF.ED SPEAKER: Thank you, your Honor.

MR. MAGNANINT: Your Honor, ocne last thing on your
order 1s they neea to file an answer.

UNIDENTIXIED SPEAKER: No.

MR. MAGNANINI: I guess fthey should put that in
the order.

MR. STEWART: Your Horor, my understanding is the
case has been stavyed,

THE COURT: It will be staved.

UNIDENTTEFIE SPEAKER: . ‘ndiscernibie) .,

Cline Trans ciption Services  (702) 644-1123
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UNTIDENTTEFED SPEAKER: Okavy.

THE COURT: Thank vyou.

(Court concluced at 09:57:4°% &4
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State Bar No. 1417

Gtenn M. Machado, Esq.

State Bar No. 7802
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300 South Fourth Street, Swte 1201
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

THE SCO GROUP, INC,,

a Delaware corporation,
Plaintitf, Civil Action File No.

CV-S-04-0237-RCJ-LRL

V.

AUTOZONE, INC,,
a Nevada corporanon,

Defendant.

S/vvvwvvvvvvw

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT AUTOZONE’S
MOTIONS TO (1) TRANSFER THIS ACTION TO THE WESTERN DISTRICT OF
TENNESSEE, AND (2) STAY THIS ACTION OR, IN THE ALTERNATIVE, FOR A

MORE DEFINITE STATEMENT
COMES NOW. Plamntift THT SCO GROUFP, INC. by and through its attorneys, the law

firms of Curran & Parry and Botes, Sehiller & Flexner, LLP, hereby files its QOPPOSITION TO

DEFFENDANT AUTOZONE'S MOTIONS IO (1) TRANSFER THIS ACTION TO THE
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WESTERN DISTRICT OF TENNESSEE, AND (2) STAY THIS ACTION OR, IN THE

ALTERNATIVE, FOR A MORE DEFINITE STATEMENT. This Motion is based upon the

following Memorandum of Points and Authorities as well as upon all other papers and pleadings

on file in this action.

|~

(e MAde

Stzmi—éy W._ Parry, Esgp
Ncvada Bar No. 1417

Glenn M. Machado, Esq.

Statc Bar No. 7802

CURRAN & PARRY

300 S, Fourth Street, Suite 1201
L.as Vegas, Nevada 89101

{702) 471-7000

Attorpeys for Plaintift

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

BOIES, SCHILLER & FLEXNER, LLP
Bank of America Tower

1000 South East 2™ Street, Ste. 2800
Miami, Flonda 33131

Attorneys for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Plaintiff The SCO Group (*SCO™) submits this Memorandum in opposition to
AutoZone’s motions to (1) transter this action to Tennessce, and (2) stay this action or for a more
defimite statement.

SCO filed this action to prevent what it has reason to believe 1s ongoing infringement by
AutoZone of SCO copynights in connection with AutoZone’s use and implementation of versions
of the Linux operating system. (See Complaint §§ 20-21) AutoZone, in filing its present motion
to stay, claims it is sccking only to advance the goal of judicial efficiency. An examination of
AutoZone’s arguments shows that this claim is not accurate. For example, AutoZone’s motion
asks this Court to stay this action in deference to several other proceedings (including already
stayed proceedings, and proceedings in which broad copynght counterclaims were filed afier the
filing of the present case). The cases relied upon by AutoZone also involve different legal
theories and different facts. For example, SCO’s investigation has given SCO reason to believe
that, apart from IBM’s challenged conduct, AntoZone has engaged in separate improper conduct
transgressing SCO’s nghts. AutoZonec’s motion to stay overlooks this basic fact. Yect at the
same time, AutoZone expressly states that if the courts 1n those cases use their scarce resources
to decide those issues 1n a way that AutoZone does not like, AutoZone can then require this
Court to expend its scarce resources to relitigate all of the very same factual and legal issues,

(See AutoZone Motion to stay at 9, n. 5y!

! Defendant AutoZone's Memorandum of Law in Support of its  Motion to Stay or, in the
Altemative, For a More Definite Statement is herein referred lo as “A7Z. Stay br. at” and
Decfendant AutoZone’s Memorandum of Law in Support of its Motion to Transfer Venue is
herein referred to as “A7Z. Transfer bro at”™. Also, throughout this Memorandum, SCO refers to
its Complaint and previously filed tederal and state cases. of which SCO asks this Court to uke
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Fven assuming it was propcr o consider cach of the proceedings (and claims) to which
AuntoZonc refers - and under governing law it is not  AutoZonc’s arguments 1n supporn ot 1its
motion to stay still lack merit. bor example, there arc a great many bases on which thosc other
actions could be decided, including but not Limited 1o decisions n CO’'s tavor, which would
stil} require all of SCO's copynight claims relating to nfringing use of Linux to be hitigated n
this action. The high number of such possible outcomes further highlights the low likelihood of
any savings In judicial resources -- even under AutoZone’s legally improper framing of the
issues.

On the other side of the balance, SCO — as a plaintiff — has a presumptive ability to
proceed n this forum to protect and vindicate its federally sccured rights and to seek the
opportunity {0 obtain judicial revicw and a potential judicial remedy designed to stop the
continued violation of thosc federal rights.

AutoZone’s reliance on the Novell action as a basis for its motion to stay also warrants
close examination. Although a number of specific factors sel forth in Section IT. C.1, below are
independently sufficient to preciude this ground for AutoZone’s motion, there 1s an additional
factor that bears cmphasis at the outset. The Novell matier arises because Novell, Inc. (“Novell”)
after selling all of its UNIX assets in return for substantial consideration, in addition to the
substantial value of a scparate income stream, now cffectively asserts that the only thing it
“gave” SCO in return are obligations and costs (1.6, negative value to SCO, and still more
benefit to Novell).”  Merely by advancing, these extraordinary claims, Novell has already

soverely and improperly prejudiced SCO- {t would be highly mequitable if — at AutoZone’s

—_ ...___4__._‘____4__.4_—4—-—-_¥_._ — =

e e

judicial notice. See U5 ex rel Robison Rancheria Citizens Council v. Borneo, Inc.. 971 F2d
144,248 (9" Cir. 1992).

2 After Novell advanced these positions, IRM invested $50.000,000 in Novell.
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request - this prejudice could be extended to the point of preventing SCO from obtaining judicial
review of the separate and additional continuing violation of its rights here.

AutoZone’s motion 1o ranster also lacks ment For gxample, AutoZone asks this Court
to move the present action to Tennossee (where AutoZone could have filed a declaratory acton),
rather than to Utah where AutoZone itself argues that two related actions are venued. [fthose
actions were as closely related to this one as AutoZonc contends in support of its motion to stay,
and it AutoZone were actually pursuing, the poal ot Judicial efficiency, then 1t would be logical
for AutoZone to also seck a venue where close coordination could most casily be achweved,
whether or not a stay werc granted. Finally, AutoZonc’s motion for a morc definite statement
should be denied. The Complaint fully complies with the notice pleading requirements undet
federal law and identi fies the copynght infringement issues necessary to defend this case. Under

basic procedural law, further details are properly the subject of discovery.

{n sum, granting AuloZonc’s motion to stay could result in a great many possible
outcomes that would waste substantial judicial resourees, and a great many OUlCOTRES that would
not save any judicial resources = cach of which would have the effect of insulating AutoZone
from judicial review of the propriety of its conduct. At the same time, SCO will suffer
substantial prejudice if it is blocked from the opportunity to obtain judicial review of the merits
of its present claims and the opportunity to obtain a judicial remedy to stop the continping
violation of its federally secured rights. Under governing law, AutoZone's arguments and the
Factors AutoZ.0one raises do not approach the tevel needed to justify precluding a fcderat plamtitt

from obtaining that apportunity.
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RELEVANT PROCEDURAL HISTORY

Plaintiff SCO 15 the successor - interest to centain assets of the Santa Cruz Operation.
Inc. (the “Santa Cruz Operation’™). SCO, therefore, owns certain assets which Santa Cruv
Operation purchased from Novell, Inc. (“Novell™) pursuant to an integrated agrecment, The
assets include right and title to a1l of the UNIX operating, sysicm technology including, without
limitation, ail claims that arise from any right or asset purchased from Novell, copyrights in the
UNIX softwarc and derivative works thereof, source code, object code, programming tools, and
documentation {“the Copyrighted Material”).

SCO was informed and belicved that AutoZone was infringing SCO’s UNIX copyrights.
Accordingly on March 4, 2004, SCO therefore initiated this copyright infringement action to
protect its rights. SCO alleges that parts or all of the Copyrighted Material or derivative works
of that Material has been copied improperly and/or used in or with versions 2.4 and 2.6 of the
Linux operating system without the permission of SCO. SCO alleges that AutoZone, 2 prior
licensee of SCO, has infringed and will continue to infringe SCO’s copyrights in and rclating to
the Copyrighted Material by cmploying One or more versions of the Linux operating system in
its business. To date, AutoZone has declined to answer these allegations and has instead fAled

the instant motions secking to delay the resolution of the ments of SCO’s claums.

LEGAL ARGUMENT

AUTOZONE’S MOTION TO TRANSFER SHOULD BE DENIED.

AutoZone’s request to shift this action (o the site of its headquarters in Memphis,
Tennessee should be denicd by this Court. No judicial efficiency would result since the magortty

of SCO’s witnesses are tocated in nearby Utal and AwoZone subjected itselt ro this Court’s

e et T
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Junisdiction by incorporating in Nevada. A motion to transfer should be granted only if: (1) the
district to which the party seeks a transfer 1s a district where the suit might have been brought,
and (2) the convenience of the partics and wilnesses and the interest of justice support the
transfer. See 28 U.S.C. § 1404(a). Such a transter “should not be freely granted,”” Gherchi v
Bush, 352 F.3d 1278, 1303 (9" Cir. 2003) (quoting Van Dusen v. Barrack, 376 U.S. 612 (1064)),
and is permtied only to a more convenient forum, “not to a forum likely to prove equally
convenient or mcoavenient.” /d. Moreover, the heavy burden of demonstrating that the transfer
Is appropriate is squarely on AutoZone. [d. at 1302 (*“The [movant] must make a strong showing
of inconvenience to warrant upsetting the plaintiff’s chotce of foram.™).

A AutoZone’s Motion_to Transfer Should be Dented Because SCO Correctly Chose
to_ Vindicate its Legal Rights in the Disinict of Nevada.

Under 28 U.S.C. § 1391(c), a corporate defendant is deemed a resident of any judicial
district in which it is subject to personal junsdiction. It is undisputed that AutoZone is
mcorporated in Nevada. SCO, which resides in Utah, properly chose to bring suit against
AutoZone in Nevada, because AutoZone is subject to personal jurisdiction in Nevada and

because SCO and its principal decision makers, and other witnesses are located n neighboring

Utah.

SCQO’s choice to vindicate 1ts nights in a particular court should not be lightly disturbed.
See Gherebi, 352 F.3d at 1303 (“[Tlhere is a strong presumption in favor of plaintiff's choice of
forums.”) (quoting Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947)); se¢ also STX Inc. v. Trik
Stik, Inc., 708 F. Supp. 1551, 1555-56 (N.D. Cal. 1988) (“[A] detendant bears a heavy burden of

proof to Justify the necessity of the transter. The plaintift's choice ot forum should not be easily
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overturned.”} (citing Shutte v. Armco Steel Corp., 431 ¥.2d 22, 25 (3d Cir. 1970). cert. denied,

i §

401 UL.S. 910 (1971)).

. AutoZone’s Motion T'o Transfer Should Be Denied Becausce Neither Convenience

Nor Judicial Efficicncy Are Served by Transterring the Action to Tennessee.

AutoZone’s motion complcetely ignores the [act that transferring this action to Tennessee
i1$ inconvenient for SCO, which chose to vindicate its rights in Nevada. In evaluating a transfer
motion, courts consider the tollowing three factors: (1) the convenience of the parties: 2) the
convenience of the wimesses; and (3) the interests of justice. See Miracle Blade, LI.C v.
FEbrands Commerce Group, I1.C, 207 F Supp.2d 1136, 1155-56 (D. Nev. 2002).

AutoZone’s argument that the conventence of the parties requires transfer to the Western
District of Tennessee completely 1gnores the fact that it will be significantly less convenient for
SCO’s witnesses with knowledge who arc located in Utah if this action is transferred. Section
1404(2) 1s not intended to merely shifl the burden of inconvenience from one party’s witnesses to

the other. See Gherebi, 352 F.3d at 1303. Accordingly, there is no merit to AutoZone’s

convenience argument.

AutoZone also argues that its transfer motion should be granted because it claims that
“almost all” of AutoZone’s relevant documents related to this litigation are located in Memphis,
Tennessee. AutoZone does not, however, explain why this is significant. “[T]he fact that records
ar¢ located n a particular distnict 15 not atself sufficient to support a motion for transfer.”” See
Royal Qnieentex Enterprises Inc., v. Surah Lee Corporation, No. C-99-4787 MJJ, 2000 WL
246599 (N.D. Cal. March 1, 2000). Furthermore, courts have recognized, in the age of
electronic discovery, that the location ot documents is a minor factor since documents are often
kept i clectronie form and, i any event, are eastly converted to clectronic data which is

transmitted wherever needed. Seco oo Affymetriv v Svateni, Ine, 28 F. Supp. 2d 192, 208 (D.
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Del. 1998) (“while many (if not all) of the documents arc located elsewhere, recent technological
advances have reduced the weight of this factor to virtoally nothing™}, Coker v. Bank of America,
084 F. Supp. 757, 766 (S.D.N.Y. 1997) (“In today’s era of photocopying, tfax machines and
Federal Express, [defendant’s] documents easily could be sent to [the chosen forum] ... .7);
Met-L-Wood Corp. v. SWS Industries. Inc., 594 F. Supp. 706, 710 (N.D. Il 1984) (document
location not an important factor n transter calculus absent substantial difficulties with

transporting them).

Finally, AutoZone argues that its motion should be granted because transfer to Tennessee
would serve judicial efficiency. (See AZ, Transfer br. at 6). Once again, AutoZone fails to
address how transferring the case to Tennessee is more efficient than proceeding in Nevada -
AutoZone’s state of incorporation and a forum in which it clearly expects, and consents, to be
subject to suit. Again, AutoZone is only concemed with making it easier and less expensive for

it to try this case, to the detriment of $CO — an outcome not intended by Scction 1404(a).’

C. If This Court Is Inclined To Transfer the Action, It Should Be Transferred To
Utah Not Tennessec.

Although SCO maintains that the Court should not transfer this action, should this Court
clect to do so, SCO respectfulty requests that this case be transferred to the District of Utah. The
law is clear that this Court may, on its own initiative, sua sponte transfer this action to the
District of Utah. See Washington Public Utiliies Group v. 1.8 Dist Court for Western Dist. of
Washington, 843 F.2d 319, 326 (9Ih Cir. 1987) (Section 1404(a) docs not require that a formal

motion be made for the court to decide that a change of venue is approprnate). Furthcrmore, 1t

b Similarly, AutoZone’s additional argument that the Western Distriet of Tennessee has foewer
cascs pending per judge than the District of Nevada at the current titne is wrelevant given the fact
that AutoZone admittedly seeks to stay this action wherever it is venued.

Y
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necessary, SCO could move {o transfor venue on convenience grounds under § 1404(a), even
though it had the original choice of forum. See Ferens v. John Deere Co., 494 U.S. 516, 524
(1990) (recogmzing plaintiff’s nght to move to transfer pursuant to § 1404(a)). See Anadigics,
fnc v. Raytheon Co., 903 F. Supp. 615, 617 (S.D.N.Y. 1995) (where defendant moved under
1404(a) to transfter to Massachusetts and plamntiff then moved 1o transfer to New Jersey,
defendant's motion to transfer constituted “changed circumstances,” so plaintiffs motion was

proper).

This Court may transter this action pursuant to Section 1404(a), because this action
“might have been brought™ initialty in the District of Utah. SCO has alleged in this action that
AutoZone illegally infringed upon its copyrights in violation of 28 US.C. § 1400(a). In a
copyright infringement action, venue 1s proper in any judicial district in which a defendant “may
be found.” See 28 U.S.C. § 1400(a) (“Civil actions, suits, or proceedings arising under any Act
of Congress relating to copyrights . . . may be instituted in the district in which the defendant or
his agent resides or may be found.”).  As a practical matter, the test for venue in a copyright
action 1s identical to the test for dctermimng personal junsdiction. See Milwaukee Concrete
Studios, Limited v. Field Manufacturing Company, Inc., 8 F.3d 441, 445 (7" Cir. 1993) (“Section
1400(a)’s ‘may be found’ clausc has been interpreted to mcan that a defendant is amenable to
personal jurisdiction in a particular forim.”) Venue also may be appropriate in the district where
the intringement allegedly occurred. See Edy Clover Productions, Inc. v. NBC, fnc., 572 .24

119, 120-21 (3d Cir. 1978).

Convenienee of the parties and witnesses and the interest of justice support a transfer of
venue to the District of Utah tf any transfer is to occur.  First, judicial cffictency will also be

scrved beeause actions involving related clavms are already being litipated there.  Second

L0
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transfer to Utah would be much more convenient for SCO and SCQ’s witnesses and documents
that reside there while at the same time it would be equally convenient to AutoZone and its
witnesses as Nevada where Auto/one chose to incorporate. Based on the forgoing, AutoZone's
motion to transter should be denied

I AUTOZONE'S MOTION TO STAY SHOULD BE DENIED.

A Standard of Review.

AuntoZone’s motion to stay should also be demed because the prejudice to SCO would tar
outwelgh any judicial efficiency that might result from such a stay. To determine whether to
exercise its discretion to stay a federal action, this Court must first look to the potential prejudice
to the parties and, second, to the judicial efficiency that might result from a stay. See Filtrol
Corp. v. Kelleher, 467 F.2d 242, 244 (9™ Cir. 1973) {citing Landis v. North American Co., 299

U.S. 248, 254-55 (1936)).

With respect to the issue of prejudice, SCO initiated this litigation in federal court to
invoke the Court’s jurisdiction and to seck damages and equitable remedies to protect itself from
what 1t alleges to be AutoZone’s ongoing, widespread infningement of its intellectual property.
Staymng this action would severely prejudice SCO by allowing AutoZone to continue to infringc
on its copyrights unimpeded for an unknown period of ttme without contributing any judicial
efficiency to the present action. Conversely, AutoZone has identified no prejudice from having
to defend ntself now in this action. Thus, on the primary issue of prejudice, this factor clearly
weighs in favor of SCO - not AutoZone. See, e.g., Dunn v. Airline Pilots Ass’n, 836 F. Supp.
1574, 1584 (5.D. Fla. 1993) (movant must show “a clear case of hardship or inequity if the case
proceeds or hittle possibility the stay will harm others”™) (citing Landis v. North American Co.,

209 U.S. 248, 254-55 (1936)). Jovker v Murphy Motor Freight, Inc, 84 B.R. 537, 539 {N.D.
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Ind. 1987) (denying stay where stay could delay proceedings indefinitely to the prejudice of

plaintift);, Valmar Distributors v. N.Y. Post Co , 152 FR.D. 36, 39 (S.D.N.Y. 1993) (basic goal

of stay analysis is “to avoid prejudice™).

It 1s axtomatic that this Court has discretion concerning whether or not to stay
proceedings before it. This authority is nadental to the power inherent in every court to control
its docket. See Landis, 299 U.S. at 254 However, AutoZone, the party seeking a stay. bears the
burden of establishing its need  See Clinton v. Jones, 520 U.S. 681, 708 (1997) (“The proponent
of a stay bears the burden of establishing its necd.”). Specifically, AutoZone must demonstrate
“a clear case of hardship or inequality” to itself if this action continues. See Hlertz Corp. v. The
Gator Corp., 250 F. Supp. 2d 421, 424-25 (D.N.J. 2003) (citing Landis v. North American Co.,
299 11.S. 248, 255 (1936))." 1f there is even 2 “possibility” that the stay wounld work damage on
SCO, the stay should be denicd. See Hertz Corp., 250 F. Supp. at 424-25; accord Landis, 299

LS. at 255.

SCO’s right to proceed in this Court should not be denied “except under the most
extreme circumstances.” GFIL Advantage Fund, ITD v. Colkitt, No. 02ms475, 2003 WL
21660058 (D.D.C. July 15, 2003) (quoting Commodity Futures Trading Comm'n v. Chilcott
Portfolio Mgmt., Inc., 713 F.2d 1477, 1484 (10® Cir. 1983)). Moreover, the mere fact that a

defendant has to defend claims against it does not constitute prejudice.  See Baychar, Inc. v.

* See also, Bayotl Supply & Trading of Bahamus v. Jorgen Jahre Shipping, 54 Supp. 2d 691
(S.D. Tex. 1999) (a court should grant a discretionary stay only upon the showing of “something
close to genuine necessity”); Dawn v. Mecom, 520 F. Supp. 1194 (D. Colo. 1981) (denying stay
where related action sought only limited relief and would not necessanly resolve the claims at
issuc in the federal actien); Federal Deposit Ins. Corp. v. First National Bank & Trust Co, of
Oklahoma City, 496 F. Supp. 291 (W .D. Oklahoma 1978) (moving party must show “a pressing
nced for delay and that the other party will not suffer harm from entry of the stay order™) (citing
Ohto Environmental Council v. UU.S. District Court, Southern District of Ohio, Eastern Division,
565 F.2d 393 (6™ Cir. 1977y,
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Frisby Technologies, No. 01-CV-28-B-5, 2001 WI. 856626 * 10 (D. Me. July 26, 2001) (“Just
because defending oneself in court takes money and time does not substantiate a motion to
stay.”). Otherwise, a stay would be appropriate in every case. On the other hand, delaying a
plaintiff’s ability to vindicate its nghts m the forum of its cholice to prevent infringement of its
intellectual property does constitute prejudice which justifies demal of a motion for stay. See
Filtrol Corp., 467 F.2d at 244 (oting Landis v. North American Co., 299 U.S. 248, 254-55

(1936)).

B. SCO Will Be Substantially Prejudiced If A Stay Is Granted.

This case alleges that AutoZone is infringing valid and valuable copynights that SCO
owns in the UNIX software by using and implementing I.tnux software in its busmness. [t 1s well
settled that infringement of copyrights such as alleged here constitutes irreparable harm that
entitles the copyright holder to injunctive relief. See Triad Systems Corporation v. Southeastern
Express Company, 64 F.3d 1330, 1335 (9" Cir. 1995) (“In a copyright infringement action . . .
[a] showing of a rcasonable likelihood of success on the ments raises a presumption of
irreparable harm ") Granting a stay under the procedural posture of the cases that AutoZone has
relied upon would amount to giving AutoZone free license to continue to infringe upon SCO’s
copyrights for the foreseeable future, while preventing SCO from even obtaining discovery
concerning the breadth of such copyright infringements and the damages such mfringements may
have caused.

Remarkably, AutoZone has not identified any prejudice to it if this action procecds.
Accordingly, this Court need not cven weigh the prejudice between the parties and must resolve

the prejudice prong of the analysis in favor of SCO), the plaintiff, and allow thts action to
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proceed. See Valmar Disiributors. 152 F.R.D. at 39 (holding that the basic goal of stay analvsis

ts “to avoid prejudice™).

C. Judicial Efficiency Will Not Be Served By Staying This [itigation.

This Court need not reach the ssue of judicial efficiency, because a stay would cause
prejudice to SCO while AutoZone has 1dentified no prejudhce to it from allowing this case to
proceed. Nevertheless, AutoZone has aiso failed to mecet its burden to show that imposition of a
stay in this action would result in judicial efficiency. AutoZone’s arguments for judicial
efficiency do not support a stay and are, for the most part, illusory. AutoZone identifies three
other htigations that it claims are related to this action and that require this action to be stayed.
Those achions are: (1) the Movell action pending in federal court in Utah; (2) the Red Hat action

pending and stayed in federal court in Delaware; and (3) the /BM action pending in fedcral court

in Utah.

However, AutoZone’s papers make 1t clear that it does not intend to be bound by any
decision in SC(¥'s favor in any of the three actions it 1dentifies. On the contrary, it intends to re-
litigate those 1ssues belore this Court. (See AZ. Stay br. at 9, n. 5) As explained below, none of
these actions are likely to be outcome determinative of issues in this litigation and, therefore,

staying this htigation in favor of those actions will not promote judicial efficiency.

i. SCO v. Novell

SCO onginally filed the Novell action in state court in Utah 1o address actions by Novell
that SCO believes constituted slander of title. In that case, SCO claims that Novell has falsely
represented that it owns UNIX copynghts. Accordingly, factual 1ssues concerning statements
relating to copyright ownership issucs may be involved. But it is cqually likely that the case may

be resotved by settiement or based on some factual or epal issue having nothing to do with

14
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copyright issues. For example, Novell has challenged whether or not SCO has made out
essential clements of the slander of title cause of action pertaining to issues such as special
damages and/or legal elements of stander. If the casc is decided on these preliminary issues, the
court would not necessanly reach any issues even arguably related to the copyright ownership
issucs that are at issue in this action. More importantly, AutoZone has stated that it will not be
bound by decistons as to ownership and enforcement issues if the Novell case is resolved in
SCO’s favor because AutoZone is not a party to that action. (AZ. Stay br. at 9, n. 5} If
AutoZonc is right about its ability to re-litigate the ownership issues in the Novell case, very
little, 1f any, judicial efficiency is likely to result if this action were to be stayed in favor of the

Novell action, and the prejudice to SCO of such a stay far outweighs any such judicial efficiency.

2. Red Hat v. SCO

AutoZone does not and cannot rely on the Red Hat declaratory judgment litigation to
support a stay in this case because the Red Hat litigation itself is stayed and it is unclear when or
how that action will procced in the future. Presently, the Red Hat Court has elected to stay the
action sua sponte and asked the parties to report every 9 days on the progress in the IBM
litigation. Accordingly, it is uncertain at this time when, 1f ever, that action will go forward, and
its pendency should not be a basis at this time to stay the AutoZone action. Moreover, even if the
stay is ultimately lifted, as with the Novell and IBM litipations, the Red fat litigation may be
resolved on legal or factual issues having nothing to do with the determinative issues in this case.
For example, the Red Hat case 1s a declaratory judgment action. SCO has defended this action, in

part, by asserting Red flut has no rcasonable apprehension of being sued. This detense could be

15
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dispositive, thereby precluding the Red Fat case from reaching the substance of the infringement

: il
IS5UES.

Recognizing this, AutoZonce instead relics upon arguments made to the Red Flat cour
regarding the IBM litigation ° Howcver, as we show below. under the current posture of the /8M

liigation, those arguments are not a valid basis for a stay of this action

3. SCO v. IBM
The JBM hitigation pending in federal district court in Utah is, in large part, a breach of
contract action. The action, as 1t was filed originally, pertained primarily to IBM’s allcged
unlawful distnbution of onginal and/or derivative and other works in vielation of SCO’s UNIX
licenses. However, on March 29, 2004, almost one month after SCO filed this action against

AutoZone, IBM attempted to import copyright issues regarding the use by end-users of the Linux

> In fact, SCO has not sued Red Hat and as SCO has recently pointed out in its papers in
opposition to Red Hat’s motton to reconsider the stay, Red Hat’s Linux business has actually

substantially improved since the filing of its case, belying Red Hat’s claim that SCO has
damaged its business.

® AutoZone argues that its motion is supported by an earlier statement by SCO in Red Hat that
the IBM case involved, at that ttime, “most if not all” of the copyright infringement issues at issue
in Red Hat. (See AZ. Stay br. at 8) (emphasis added). SCO continues to believe that the
potential copyright (and other even more basic) consequences for Linux of IBM’s license
violations -- the contract violations at the center of the IBM case -- are of paramount importance
compared to the other potential infringement issues that affect Linux. That comparative fact was
truc then and it remains true now — and it remains true even though, since the time of SCO’s
quoted statement to the Red Hat court, SCO has the opportunity for further investigation of
unproper conduct affecting Linux independent of IBM’s conduct. The fact that the impact on
Linux of IBRM’s conduct will be comparatively much greater does not mean that SCO may not
protect apainst violations of 1ts rights by other parties unrelated to IBM’s violations, Nor can it
mean that SCO may not, since the time of its quoted statement, engage in continuing
investigation and act on the results of that over time. In fact, [BM itself, recognizing the potential
impact of such further investigation, has now — after the filing of the AutoZonc case -- tried to
add a declaratory counterclaim that would add all of those additional issues to the IBM case.
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softwarc itself, including infrinpement und copying 1ssues that had nothing to do with IBMs

contributions to Linux, into the /#A littgation.

SCO has moved to dismuss that claim (IBM's Tenth Counterclaim), inter alia, on the
basis that it 1s being litigated here in this first-filed action against AutoZone. Accordingly, itis at
best uncertain whether the copyright infringement claims to be hitigated here will go forward at
all in the IBM litigation. But, whether or not this happens, 1t 1s clearly not a basis to stay this
achion becanse SCO filed those claims first in this action and SCO, therefore, has a right to
litigate them 1n the court of its choice. *“The first-to-file rule was developed to ‘serve the purpose
of promoting efficiency well and should not be disregarded hghtly ™ Alltrade, inc. v. Uniweld
Products, Inc., 946 F.2d 622, 625 (‘)‘h Cir. 1991) (quoting Church of Scientology v. United States

Dep’t of the Army, 611 F.2d 738, 750 (9™ Cir. 1979)).

Also, as with the Novell and Red Hat actions, there are varnous procedural and
substantive issues that could resolve the {BM litigation without implicating issues to be litigated
in thas case. The /BM htigation involves numerous claims such as licensing, interference with
contractual and prospective cconomic relations that are not at issue here.  Accordingly, the
possibility that staying this action in favor of the /BM action would promote judicial efficiency is

dubious at best.

Finaily, none of the cases relied upon by AutoZone supports entering a stay in this
litigation. Each case was stayed in favor of parallel htigations between the same parties and
involving identical or wvirtually :dentical issues.  Sce Mediterranean Enterprises, Inc. v
Ssangyong Corporation, T08 F.2d 1458 (9™ Cir. 1983) (district court stayed the federal litigation
pending binding arbitration between the parties); Cohenr v, Carreon, 94 F. Supp. 2d 1112 (D. Or.

2000) (district court stayed a federal hiigation i Oregon in favor of a virtually identical
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Iiigation between almost identical partics that had been previously filed in California and 1o
which the plaintiff could not establish a prejudice as a result ot the stay); Gen-Probe, Inc. v
Amoco Corporation, 926 F. Supp. 948 (S.D. Cal. 1996) (district court stayed the federal
lingation between the parties pending resotution of a state case that had been filed rwo years
prior berween the parties). Because the defendants in each of the stayed cases were parties to the
parallel litigations, issues of res judicata and judicial efficiency played a much more important
role in the district courts’ balancing of the equities. While defendants in those cases were
sceking to avoid litigating similar issues twice in parallel actions, in this case AutoZone is

secking to avoid litigating the issues even once.

Moreover, the one case AutoZone relies upon that is arguably legally and factually
similar to the case at hand, Filtrol Corporation v. Kelleher, 467 F.2d 242 (9% Cir. 1973), actually
supports denial of AutoZone’s motion to stay. In Filtrof, the defendants in a California patent
infringement action argued that a negative outcome to the plaintiff in a similar action against a
different defendant pending in federal court in Connecticut with respect to the vahdity of the
patent would eliminate the necessity of the California action. See id. at 244. The district court
refused to stay the infringement issue simply because the patent validity issue was beng litigated
in another federal court. See id. at 245. In affirming, the Ninth Circuit held that the district court
did not abuse its discretion and specifically noted that the pendency of the Connecticut action
would not guarantee that the patent validity issue would not be re-litigated in the California

action. Sec id.

In short, there i1s no basis to delay this htigation. None of the other three hitigations (to
which AutoZone is not a party) will necessarily resolve this matter. Morcover, as set forth at

length, the prejudice to SCO if the stay is granted far outweighs potential judicial efficiencies in
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this case.

[ AUTOZONE’S MOTION FOR A MORFE DFFINITE STATEMENT SHOULD BF
DENILD.

AutoZone’s argument that SCO™s complamt lacks the specificity required by Fed. R Civ.
P. &(a) 1s without merit. “Rulc 8(a)(?) requires only that the complaint inctude ‘a short and plain
statement of the claim showing that the pleader is entitled to relief.”™ Porter v. Jones, 319 F.3d
483, 494 (9™ Cir. 2003). “To be sufficient under Rule & a claim for infringement must state,
inter alia, which specific original work 1s the subject of the copyright claim, that plaintiff owns
the copyright, that the work in question has been registered in compliance with the statute and by
what acts and during what time defendant has infringed the copyright.”” Gee v. CBS. Inc., 471 F.

Supp. 600, 643-44 (E.D. Pa. 1979).

SCO’s complaint fully complies with Rule 8. The complaint identifies specific UNIX
works that are the subject of the copyright claims, as well as the UNIX works’ copy registration
numbers. (See i 15 -17). In addition, SCO specifically afleges ownership of those works. {Sec
9 11, 15). Finally, SCO alleges that AutoZone, by using and implementing the Linux operating,
system, has infanged, and continues to infringe, on SCO’s UNIX copyrights. (See 1 13, 20-

23).

AutoZone’s motton for a more definite statement pursuant to Fed. R. Civ. P. 12(e) is
nothing more than an improper attempt to obtain discovery. However, “Rule 12(e) 1s designed to
strike at unintelligibility, rather than want of detail.™ Woods v. Reno Commodities, Inc., 600 F.
Supp. 574, 580 (D. Nev. 1984). As such, “[a] motion for more definite statement should not be
granted to require evidentiary detail that may be the subject of discovery.” See id. This Court

should reject AutoZone’s attempts to exploit IBM’s slanted charactenizations of discovery issues

ty
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in the 7BAM case to tmpact this Court’s decision on AutoZone's motion. In fact, as AutoZone will
lcarn when it conducts appropriate discovery, SCO has fully complicd with its obligations m the
[BM hitigation by providing all information in its possession at this early stage of discovery
concerning [BM’s improper contributions to Linux. Indeed, the Magistrate Judge in the {8Af case
rccognized this in a recent decision where she found that SCO has acted i1n “good faith™” with
respect to such discovery. In short, AutoZone’s professed need for the “details” of the “lines,
files, or organization of Linux code™ that is the subject of the hiigation is precisely the purpose of
discovery, not the purpose of a motion for a more definite statement.  Because there is nothing

“unintelligible’” about SCO’s complaint, AutoZone’s motion for a more definite statement should

be denied. See id.

7 At this carly stage of discovery in the IBAM case, although SCO has identified numerous
specific examples of improper contributions by [BM to Linux, SCO has been prevented from
identifying all possible infingements based on IBM contnbutions because IBM has, thus far, not
produced all versions of tts ALX operating system which was derived from UNIX. These
versions are not publicly avatable,

24
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For all of the forcgoiny rcasons, SCO respectfully request that this Court deny

AutoZone’s motions in their entirety.

CONCLUSION

__;—}'C’ <
Stanley W. Parry, Fsq.
State Bar No. 1417
Glenn M. Machado, Esq.
State Bar No. 7802
CURRAN & PARRY
300 South Fourth Street, Suite 1201
[.as Vegas, Nevada 89101
(702) 471-7000

Attorneys for Plaintiff

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

David S. Stone, Esq.

Boies, Schiller & Flexner LLP

Bank of America Tower

1000 South East 2™ Street, Ste. 2800
Miam, Flonda 33131

(305) 539-8400
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CERTIFICATE OF SERVICE

[ hereby certity that the foregoing MOTION was hand-delivered on this Z/'\/{%ay’ of

May, 2004, 10 the following:

James J. Pisanclh, Esq.

Siate Bar No. 4027

Nikki L. Wilmer

State Bar No. 6562

SCHRECK BRIGNONE

300 South Fourth Street, Ste. 1200
Las Vegas, Nevada 89101
Attorneys for Autozone, Inc.

Douglas Bridges, Esq.
ALSTON & BIRD, LLP
One Atlantic Center

1201 Peachtree Street
Atlanta, Georga 30309-3424
Attorneys for Autozomne, Inc.

- /1/ &;%Parry@

i Employee of C




SCHILLER & FLEXNER L

July 30. 2004

Hon. Robert C. Jones
United States District Court
333 S. Las Vegas Blvd.

Las Vegas, NV 89101

Re:  The SCO Group, Inc.
v. AutoZone, Inc.
Civil Action No. CV-5-04-0237-RCJ-LRL

Dear Judge Jones:

On July 12, 2004, we appeared hefore Your Honor with respect to the defendant’s
motions (1) for a stay or alternativelv for a more definite statement; and (2) for transfer of
venue pursuant to Section 1404(b).  Your Honor granted the stay with the exception of
ordering that SCO could take discovery in order to determine whether or not to file for a
preliminary injunction in the case. A copy of the official transcript of Your Honor’s
ruling 1s submitted herewith for the Court’s convenience.

Your Honor directed that the parties attempt to agree upon a form of Order which would
be presented to the Court. The partics have conferred at length and have agreed on many
aspects of an Order but remain in disagreement on certain significant points. Those
points are explained below.

1. Statement of Basis For Preliminarv Injunction

Although Your Honor made no mention anywhere in the transcript of a
requirement that SCO provide a statement before discovery of the basis on which it
believes it could obtain preliminary relief if it. in fact, elects to file for preliminary relief,
AutoZone 1s demanding that a provision to this effect be included in the Order. SCO
objects to this provision because Your FHonor did not order it and the Order is supposed to
reflect Your Honor’s ruling: but equally importantly because we believe the clear intent
of Your Honor's ruling was to permit us to conduct discovery in order to determine what
the basis for a preliminary injunction would ultimately be. Indeed, AutoZone’s counsel
specifically attempted to persuade the Court to limit the scope of discovery to certain
issues and the Court expressly declined to do so. noting that the brief time for discovery
itselt will limit discovery. (Tr. at 24, ' am not going to limit scope other than to say that
it is limited to any factual predicates or to obtain factual predicates to a request for
preliminary injunction.”) Accordingly. AutoZone will know at the appropriate time 1f
and when SCO decides to move for preliminary injunction. on what basis and on what
facts SCO relies.

ASA SBHINGT L Do oo R I AR IR 2 I
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7 Discovery by AutoZone.

AutoZone is demanding that the Order include a provision that 1t be permitted
concurrent discovery at the same lime as SCO is conducting the limited discovery
ordered by the Court. Again, the transcript of Your Honor's ruling nowhere states that
AutoZone will be permitted such discovery and, therefore. such a provision does not
belong in the Order on that ground alone. (See. €.2.. Tr. at 22. Ln 12-19.) Furthermore.
given the limited time for discovery that the Court has permitted to require SCO to be
responding to discovery from AutoZone would needlessly complicate and burden the
parties and interfere with the procedure that we believe the Court intended. This 1s
particularly so where the Court clearly intended SCO to decide whether or not to move
for a preliminary injunction after discovery was concluded. In the event SCO were 1o
elect not to move for a preliminary injunction, the discovery by AutoZone would be
cnmerflyous. Bqually important, AutoZone moved for oatny on the hasis that.it does not
want to spend needless resources litigating claims that may not need to be litigated. Itis
totally inconsistent with that position for AutoZone ta now wish to conduct discovery
with respect to a preliminary injunction that may never he filed. Although the Court did
not order that AutoZone should have discovery, SCO has offered to agree that AutoZone
may have discovery (if the Court believes this is appropriate) if and when SCO elects to
file a preliminary injunction. At that point. AutoZone will know precisely what the basis
is for secking the preliminary injunction and can target its discovery to those issues which
are actually before the court. SCO has agreed that it would not seek a decision on its
preliminary injunction motion it files one until AutoZone has had a reciprocal
opportunity to conduct discovery into these issues. While the Court did not order this. we
have included this in the proposed Order submitted in the event the Court determines that
such discovery would be appropriate for the reasons discussed.

3. Motion To Transter

At the argument, the Court on several occasions stated its reluctance to transfer
this matter to the Western District of Tennessee. In particular, specifically the Court
stated in Tr. at 13 Ln. 5-6: Tr. at 14. Ln. 1-6 (“but ['m not too enamored with the idea of
sending it to Tennessee™). The Court further stated that the Court was in an excellent
position 1o capably manage and trv this action. (Tr.atp. g Ln. 16-23.) The Court also
‘ndicated some possibility that it might consider transferring the action to Utah. (Tr. at
14. Ln. 1-2.) Based on these statements. SCO believes that the appropriate provision in
an Order should include a statement that AutoZone's motion 10 transfer the matter to the
Western District of Tennessee was denied and that we should provide the Court with a
choice as to whether such denial was with or without srejudice. The parties were not
completely clear on the Court’s position in this regard. AutoZone took the position the
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decision was clearly without prejudice and wished the Order to so read. Our proposed
Order gives the Court the choice to deal with this motion in the appropriate manner.
However., we would respectfully submit that given the fact that the issue has been fully
argued and the Court has elected not to transfer the matter to Tennessee and has. instead.
directed that SCO may conduct discovery and both partics were ordered to submit status
letters to the Court. that it is the Court’s intention not to transfer this matter to Tennessce.
Our proposed Order leaves open the possibility that the Court may at some later date
transfer the matter to Utah.

4. Motion For More Definite Statement

AutoZone's motion for more definite statement was clearly made as an alternative
to its motion for a stay. AutoZone clearly stated in the papers that were submitted to the
Court that, if a stay was granted. it would not seek a more definite statement.
Actordingly. it is SCOQ e nocition thatin lieht of the Ceurt’s grant of AutaZone s motinn
for a stay. its motion for a more definite statement has been denied. AutoZone disagrees
with this position.

Other than the items set forth above. the parties are essentially in agreement as to
all other aspects of the Order, including timeframes for SCO’s discovery for the filing of
SCO’s motion if it elects to do so and to the number of depositions. We respectfully
request that the Court determine which Order more clearly reflects its ruling as expressed
in the enclosed transcript and advise the parties as to how it wishes them to proceed.

Respectfully submitted,

o .i
h <t _,Z-r{:! TS

e ]

David S. Stone

——

DSS'r
Enclosure
cc: Michael Kenny, Esq.



UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
THE SCO GROUP, INC. )
a Delaware Corporation )
)
Plaintiff, ) Civil Action File No.
V. ) CV-5-04-0237-RCJ-LRL
)
AUTOZONE, INC. }
a Nevada Corporation )
)
Defendant. )

ORDER

Defendant AutoZone, Inc. (“AutoZone”) has filed a motion to stay this case or, in the
alternative, a motion for more definite statement and a motion to transfer venue to the Western
District of Tennessee pending the resolution of related litigation pending in federal district courts
in Utah and Delaware. Plaintiff The SCO Group, Inc. (“SCO™) has opposed the motion and, in
so doing, has alleged that AutoZone is continuing to infringe SCO’s copyrights; and that SCO is
suffering irreparable harm as a result of the alleged infringements.

Having read and considered the briefs of the parties, and having heard oral argument
from counsel for the parties,

It is HEREBY ORDERED that:

1. AutoZone’s motion t1s GRANTED. This action 1s stayed pending further order of
the court. The parties shall each submit a letter to the Court every 90 days as to the status of the
following cases: The SCO Group, Inc. v. International Business Machines Corporation, No,
2:03CV294 (D. Utah); The SCO Group, Inc. v. Novell, Inc., No. 2:04CV00139 (D. Utah); and

RedHat, Inc. v. The SCO Group, Inc.. No. 1:03CV772 (D. Del.). The parties” letters shall be sent

ATLOL/11695165v4



14 days following the dates on which SCO’s status letters are due to the court in the Red Hat
case.

2. Notwithstanding the stay of this case. the court will allow the parties to take
limited expedited discovery related to the issue of preliminary injunctive relief.

3. Discovery and briefing shall occur according to the following schedule and
limitations:

(a) SCO shall have 30 days from the date of this Order to propound discovery
pursuant to Federal Rules of Civil Procedure.

(b) All relevant party and non-party discovery must be completed within 90
days of the date of this Order.

(c) The parties may take no more than six depositions each, including
30(b)}(6) and third party depositions.

(d) [f SCO elects to file a motion, it shall advise AutoZone of such intention
within ten (10) days following the close of discovery described above and shall serve AutoZone
with a summary statement of the facts upon which it will seck preliminary injunctive relief and
the nature of such relief.

(e) AutoZone will then have 60 days from the date of receipt of SCO’s
statement to conduct limited discovery. Such discovery shall be limited to the issues identified
in SCO’s statement of its claim. Following the conclusion of such reciprocal discovery. SCO

shall have twenty (20) days to filc its motion for preliminary injunction.

(1) AutoZone shall have 33 days from the date of service of a motion for

preliminary injunction to file a briet' in opposition to SCO™s motion for preliminary injunction.

-2
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The motion will thereafter be scheduled by the court for hearing at the court’s earliest
opportunity,

(g) Defendant Auto/Zone's alternative motion for a more definitive statement
is denied 1n light of the Court's grant of its motion for a stay.

(h) Defendant Auto/cone's motion to transfer this matter pursuant to
28 U.S.C. § 1404(c) to the Western District of Tennessee 1s dented with prejudice/without
prejudice.

SO ORDERED, this day of July. 2004.

ROBERT C. JONES
UNITED STATES DISTRICT JUDGE

ATLOL 1695165
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This facsimile message and its contents are legally privileged and confidential information intended solely for
the use of the addressee, If the reader of this message is not the intended recipient, you are hereby notified
that any dissemination, distribution, copyng or other use of this message and its contents is strictly
probibited. If you have reccived this telecopy in error, please notify us immediately by telcprone and return

the original message to us at the address shown below via the Postal Service. Thank You.

AISTONSBIRDLLP

One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309-3424
404-881-7000
Fax: 404-881-7777

TELECOPY

PLEASE DELIVER AS SOON AS POSSIBLE

Date:
September 1, 2004

Recipient: Company:

David S. Stone, Esq. | Boies, Schiller & Flexner LLP

Fax Number: Voice Number:

(973) 218-1106 ﬁ (973) 218-1111

Sepder:
David J. Stewart
Message:

Number of Pages: (including cover page) [ 5

IF NOT RECEIVED PROPERLY, PLEASE NOTIFY US IMMEDIATELY AT x.7606.
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CLIENTMATTER: 042028/275774 OPERATOR: / [
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Sep-01-2004 05:24pm  From-ALSTON AND BIRD 4048817777 T-Bi1  P.002/003  F-B1]

AISTON&BIRD 11p

Ome Atlantic Center
1201 West Peachtree Street
Atlanta, Geergha 30309-3424

404-881-700C
Fax 404-881-7777
www alston. com

David J. Strwast Direct Diak 404-881-7952 E-maik dstewartdalston.com

September 1, 2004

David S. Stone, Esq.

Boies, Schiller & Flexner LLLP
150 John F. Kennedy Parkway
4th Floor

Short Hills, NJ 07078

Re: The SCO Group v. AutoZone, Inc.
Dear David:
We are serving the following docurnents this afternoon:

. Defendant AutoZone, Inc.’s First Interrogatories to Plamnnff 7he SCO
Group, Inc.

. Defendant AutoZone, Inc.’s First Requests for Production of Documents
and Things to Plainuff The SCO Group, Inc.

. Notice of 30(b)(6) Deposition of Plaintiff The SCO Group, kic.

We have tentatively noticed the 30(b)(6) deposition for October 13, 004.
Nevertheless, we anticipate that the parties will discuss and agree upon a date that is
mutually convenient for the parties and witnesses. Please let us know what dates in mid
to late October work for you and your client.

In addition to the 30(b)(6) deposition, we will want to take the depositions of Darl
McBride and Chris Sontag. (We may also have other depositions we wish to take after
we receive your client’s responses to our first set of discovery requests, but these are two
individuals that we know in particular we will want to depose.) We would like 1o take
these depositions on consecutive days within the last two weeks of October (n Las Vegas.
Please give us several available dates, and we will confirnm dates and send cut appropriate

notices.
Bank of America Plaza 50 Park Avenue 3201 Bewchleal Court, Swite 600 601 Punney vania Avenue, N W,
101 Seuth Trvon Street, Suite $0C0 New York, NY 12015 Raleigh, NC 276041062 Notth Boilding, 108 Floar
2112-210-54C8 Y19-802-2250 Washing on, DC 20004-2601
Chariotte, NC 2B2R0-40C3 Fax 322177434 Fax 919-862-2260 2 12-756-3300
704441000

Fax 202-756-3333
Fax 704-344-1111
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David S. Stone, Esq.
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Page 2

With regard to Jim Greer, T have contacted him for available dates, and will get
back with you as soon as I have heard from him.

Sin ,

David J. Stewant
CAR:ms
e Michae] P. Kenny, Esq.

Christopher A. Riley, Esq.
ATLO1/11729893v}
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Syite 1200

Las Vegas. Nevada £9101

[702) 382-2191

SCHRECHK BRIGNORE
300 South Fourth Street

James J. Pisanelli

Nevada Bar No. 4027

Nicki L. Wilmer

Nevada Bar No. 6562

SCHRECK BRIGNONE

300 South Fourth Street, Suite 1200
Las Vegas, Nevada 89101

{(702) 382-2101

-

Michael P. Kenny, Esq.
James A. Harvey, Esq.
David J. Stewan, Esq.
Christopher A. Riley, Esq.
Douglas I.. Bndges, Esq.
ALSTON & BIRD LLP

1201 W. Peachtree Street
Atlanta, Georgia 3030%-3424
(404) 881-7000

Attorneys for Defendant AutoZone, Inc.

H UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
q THE SCO GROUP, INC. )
a Delaware Corporation )
)
Plaintift, ) Civil Action File No.

v. )

) CV-5-04-0237-RCJ-LRL
AUTOZONE, INC. )
a Nevada Corporation )
)
Defendant. )

DEFENDANT AUTOQZONE, INC.’S FIRST INTERROGATORIES TO
PLAINTIFF THE SCO GROUP, INC.

Pursuant to Rule 33 of the Federal Rules of Civil Procedure (hereinafter
“FRCP™), Defendant AutoZone, inc. ("AutoZone™ or “Defendant’™) requests that
Plainuff The SCO Group, Inc. ("SCO" or “Plaintiff") respond to the following
interrogatories. In accordance with FRCP 33, each interrogatory is to be answered

fully and in writing under oath within thirty (30) days after service hereof.




300 South Fourth Street
Suite 1200

SCHRECK BRIGNONE

Each interrogatory is addressed 1o the knowledge of SCQ, as well as to
knowledge, information or documents in the possession, custody or control of SCO
and SCO’s attorneys, accountants, agents, employees, o officers.

INSTRUCTIONS AND DEFINITIONS

AutoZone incorporates herein by reference each of the Instructions and
Definitions contained in Defendant AutoZone, Inc.’s First Requests for Production
of Documents and Things to Plaintiff The SCO Group, Inc., served concurrently

herewith. Each of the Definitions apply with respect to cach of the following

10 interrogatories, and each of the terms defined therein, when used in any interrogatory
l}; below, shall have the meaning given therein.
5 13 INTERROGATORIES
E‘z 14 1. identify with specificity each copyrighted work that you allege
%é: 15 1 AutoZone has infringed, including, but not limited to, cach of the works identified in
R
i 16 || paragraph2of SCO’s Injunctive Relief Statement. For source code, identify the
17 specific lines of code that you allege AutoZone has infringed. For non-source code,
1:; identify the specific lines oT sections of the materials that you allege AutoZone has
2 infringed.
21 2. For each line of code identified in response 10 Interrogatory No. 1, (a)

identify ali products in which, in whole or in par, the code is included or on which,
in whole or in part, the code is based, and (b) identify whether SCO has ever

distributed the source code under the GPL., LGPL or any other open source license,
and if so, the circumstances and license under which it was distributed or otherwise

made available,
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3. [dentify the author{s) of each work identified in response to
Interrogatory No. ] above,

4, Describe in detail when and how SCO obtained ownership of the
copyright of each work identified in response to Interrogatory No. | above.

5. [dentify by registration number the United States copyright
registration for each copyrighted work identified in response to Interrogatory No. |
above.

6. Describe with specificity how AutoZone has infringed the copyright
in each work identified in response Lo Interrogatory No. 1 above.

7. Identify the date when SCO first learned that AutoZone was
migrating, or had migrated, from OpenServer to Linux.

8. Identify the date when SCO first learned that AutoZone had allegedly
infringed each of the copyrighted works identified in response to Interrogatory No. |
above.

9. Describe in detail all harm that you are suffering as a result of each
alleged act of infringement identified in response to Interrogatory No. 6 above.

10. Identify all persons who have knowledge or information regarding the
creation of the works identified in response 10 Request Na. | above, and describe in
detail the substance of each person’s knowledge.

11, Identfy all persons who have knowledge or information regarding
your ownership of the copyrights identified in response to Request No. | above, and
describe in detail the substance of each person’s knowledge.

12, Identify all persons who have knowledge or information regarding

vour claims tha! AutoZone has infringed the copyrights identified in response to

-3 -




300 South Fourth Street
Suite 1200
Las Vegas, Nevada 89101
(702) 382-2101

SCHRECK BRIGNONE

I [| Interrcgatory No. 1 above, including, without limitation, each of the SCO employees
referenced in lines 7 & 8 of Paragraph 2 of SCO’s Injunctive Relief Statement, and

describe in detail the substance of each person’s knowledge.

13.  Idemify all facts, documents and other information in your

| possession, custody or control that support your stated belief that “it is reasonably
likely that AutoZone copied SCQO’s copyright matenal during the migration process
in violation of its contracts with SCO and in violation of Federal Copyright laws,” as
stated in Paragraph 2 of SCO’s [njunctive Relief Statement, and identify all
individuals with knowledge of the same.

14, Identify each expert witness that you will call to provide testimony on
your behalf in support of your anticipated motion for preliminary injunction, and. for
each such expert, state the subject matter and a summary of each such expert’s
testimony.

This Lst day of September, 2004.

q-

. Wilmer,
SCHRECK BRIGNONE
20 300 South Fourth Street, Suite 1200
21 Las Vegas, Nevada 89101
(702) 382-2101
22
I Attorneys for Defendam
23 AutoZone, Inc.
24
25
26
27
28
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a copy of the within and foregoing

DEFENDANT AUTOZONE, INC.S FIRST INTERROGATORIES TO

PLAINTIFF THE SCO GROUP, INC. upon all counsel of record addressed as

follows:

Swunley W. Parry, Esq.

Glenn M. Machado, Esqg.
CURRAN & PARRY

300 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101

{Via Hand Delivery)

David S. Stone, Esq.

Robert A. Magnanini, Esq.

BOIES, SCHILLER & FLEXNER LLP
|50 John F. Kennedy Parkway, 4'° Floor
Short Hills, New Jersey 07078

(Via Hand Delivery)

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

BOIES, SCHILLER & FLEXNER, LLP
Bank of America Tower

1000 South East 2™ Street, Suite 2800
Miamt, Florida 33131

(Via First Class Mail)

This 1st day of September, 2004.

ATLOLITI730000v ]
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An employee of Schreck Brignone
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Las Yigas, Nevads 82101

(702} 382-2101

SCHRECK BRIGNONKE
300 South Fourth Street

James J. Pisanelli
“ Nevada Bar No. 4027
Nicki L. Wilmer
'I Nevada Bar No. 6562
SCHRECK BRIGNONE
300 South Fourth Street, Suite 1200
Las Vegas, Nevada 89101
(702) 382-210!

Michael P. Kenny, Esqg.
James A. Harvey, Esq.
David 1. Stewart, Esq.
Christopher A. Riley, Esq.
Douglas L. Bridges, Esqg.
ALSTON & BIRD LLP
1201 W. Peachtree Street
Atlania, Georgia 30306-3424
(404) 881-7000

Attorneys for Defendant AutoZone, Inc.

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
THE SCO GROUP, INC. )
a Delaware Corporation )
)
F Plaintiff, } Civil Action File No.

V. )

Y CV-8-04-0237-RCJ-LRL
AUTOZONE, INC. )
a Nevada Corporation )
)
Defendant. )

DEFENDANT AUTOZONE, INC.’S FIRST REQUESTS FOR PRODUCTION
OF DOCUMENTS AND THINGS TO PLAINTIFF THE SCO GROUP, INC.

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure
(hereinafter “"FRCP™}, Defendant AutoZone, Inc. (“AutoZone”) hereby serves these
requests for the production of docurments and things upon Plaintiff The SCO Group.

d Inc. (“SCO™) (“Plaintiff” or “§CO™. Inaccordance with FRCP 34, AutoZone

ATIOL11730045v!
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Las Yegas, Novade 39101

(702) 382-2101

SCHRECK BRIGNONE
300 South Fourth Street

118

12
13
14
L5
16
17
18
16
20
21
22
23
24
25

27
28

requests that SCO respond to these Requests for Production within thirty (30) days
after service hereof and that SCO produce the documents identified below for
inspection and copying by AutoZone’s attomneys at the offices of Alston & Bird,
LL.P, One Atlantic Center, 1201 West Peachtree Street, Atlanta, Georgia
30309-3424, or at such other place as may be agreed upon by counsel for the parties.
Each Request for Production set forth below is addressed to the knowledge of
SCO, as well as to knowledge, information and documents in the possession, custody
or contro! of SCO and SCO’s attorneys, accountants, agents, employees, or officers.

DEFINITIONS

The following definitions apply with respect to each of the following requests
for production and each of the terms defined below, when used in any request for
production, shall have the meaning given herein;

(n “You”, “your”, “SCQ", or “PlaintifT"" means and includes The
SCO Group, Inc., any parent, subsidiary, affiliate, successor or predecessor-in-
interest thereol, and each of their present and former officers, directors, agents,
employecs, attomeys, accouniants, investigators, consultants or other persons acting
or purporting to act for them or on their behalf.

(2) “AutoZone” or “Defendant” means and mcludes AutoZone,
Inc., any parent, subsidiary, affiliate or related company thereof, and any
predecessor-in-interest thereof.

(3}  “Document’” means and includes all documents and things

covered by Rule 34 of the FRCP and shall have the broadest meaning proscribed

therein.

2
L}
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300 South Fourth Strest
Suite 1200
Las Vegas, Nevada 3710)
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{4) “Person” means and includes natural persons, individuals,
firms, corporations, partnerships, proprietorships, joint ventures, unincorporated
associations, government agencies, and all other organizations and entities of any
type.

(&3] “Entity” means and includes corporations, companies,
businesses, partnerships, proprietorships, or trade names.

(6) The term “identfy™ has the following meanings in the
following contexts:

(a) When used with respect 10 a person or persons,
“identify” means to provide each such person’s name, last known residence
address, last known business address, home telephone number, work telephone
number, employer, and place of employment.

(b)  When used with respect to a place, “identify” means
to provide the address, city or town, county, and state where that place is located.

{c) When used with respect to a document, “identify”
means (o provide that document’s current location, author and date, the identity of
each recipient, and the subject of the document.

(7} The term “relate to™ shall be construed as to include
indicating, referring to, mentioning, reflecting, pertaining to, evidencing, involving,
describing, discussing, supporting, or contradicting,

(8)  Theterm “each” includes the word “every” and “every”
includes the word “each.” The term “any” includes the word “all” and “ali” includes

the word “any.” The terms “and™ as well as “or” shall be construed either
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disjunctively or conjunctively so as to bring within the scope of the request responses
that might otherwise be construed to be outside the scope.

(9)  The singular and masculine form of any word shall embrace,
and shall be read and applied as embracing, the plural, the feminine and the neuter.

(10) The use of a verb in any tense shall be construed as the use of
the verb in all other tenses, wherever necessary to bring within the scope of the
interrogatory or request for production all responses that might otherwise be
construed to be outside the scope.

(11) “AutoZone’s First Interrogatories” means Defendant
AutoZone, Inc.’s First Interrogatories to Plaintiff The SCO Group, Inc., served
simultaneously herewith.

(12)  “SCO’s Imjunctive Relief Statement” means SCO’s Statement
of Basis for Claim for Preliminary Injunctive Relief and Nature of Relief served on
AutoZone on August 30, 2004,

INSTRUCTIONS

Discovery on the menits is limited at this time to SCO’s claims that AutoZone
infringed SCO copyrights when AutoZone migrated from OpenServer to Linux,
Accordingly, the scope of documents and informalion requested in all of AutoZone’s
discovery requests is limited at this time to SCO’s claims of copyright infringement
related to AutoZone's migration to Linux.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

I One copy of cach work 1dentified 1n response to Interrogatory No. |
of AutoZone's First Interrogatories. For computer code, provide copies of the

relevant source and object code,
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2. Documents that reflect or relate to SCO's ¢claims that it owns the
copyrights in each of the works, or the relevant sections of the works, identified tn
response to Interrogatory No. | of AutoZone’s First Interrogatorics.

3. All correspondence between SCO and any third party, including but
not limited to Novell, Inc., relating to SCO’s ¢laims that it owns the copyrights in the
works identified in response to Interrogatory No. | of AutoZone’s First
Interrogatories.

4, Copies of the certificates of registration for each registration
identified in response to Interrogatory No. 5 of AutoZone’s First Interrogatories.

5. Copies of the applications for registration of each werk identified in
response to Interrogatory No. | of AutoZone’s First Interrogatories, including
supporting deposit materials.

6. Al documents, including analyses, that evidence or relate to your
claims that the works, or relevant portions thereof, that you identified in response to
Interrogatory No. 1 of AutoZone’s First Interrogatorics are subject to protection
under the Copyright Act.

7. Al documents that evidence, reflect, or relaie to each act or instance
of alleged copying or infringement of your works by AutoZone,

8. All documents that refer, reflect, or relate to AutoZone’s use of Linux
or its migration from OpenServer 1o Linux.

9. All documents that reflect or regard correspondence or
communications to or from AutoZone relating 10 Linux, and all notes and
memoranda regarding or relating to the same.

10. Copies of any license agreements between SCO and AutoZone.

-5-
ATLOH 7300454 )




BCHRECK BRIGNONE
300 South Fourth Street

Suite 1200

Las Vegas, Nevads 5910

(702) 382-210}

11.  Documents reflecting or relating 10 when SCO first learned of
AutoZone’s alleged acts of infringement of SCO’s copyrights.

2. Documents evidencing or relating to any harm that SCO alleges it will
suffer 1f AutoZone is not preliminanly enyoined from 1ts purported acts of copyright
infringement.

13.  Statements of any witness who is identified in response to any of
AutoZone’s First Interrogatories.

14.  All documents, including correspondence, sent to or received from
any witness you intend to call as an expert in connection with your motion for
preliminary injunction.

[5. All documents referenced or relied upon by any witness you intend to

call as an expert in connection with your motion for preliminary injunction.

This Lst day of September, 2004.

SCHRECK BRIGNONE

300 South Fourth Street, Suite 1200
Las Vegas, Nevada 89101
(702)382-2101]

Attorneys for Defendant
AutoZone, Inc.
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300 South Fourth Street

CERTIFICATE OF SERVICE
I hereby certify that [ have this day served a copy of the within and foregoing
DEFENDANT AUTOZONE, INC’S FIRST REQUESTS FOR PRODUCTION
OF DOCUMENTS AND THINGS TO PLAINTIFF THE SCO GROUP, INC. upon
all counse! of recard addressed as follows:

Sianley W. Pamry, Esc.

Glenn M. Machado, Esq.

CURRAN & PARRY

300 South Founh Street, Suite 120]
Las Vegas, Nevada 89101

{Via Hand Delivery)

David S. Stone, Esq.

Robert A. Magnanini, Esq.

BOIES, SCHILLER & FLLEXNER LLP
150 John F. Kennedy Parkway, 4™ Floor
Short Hills, New Jersey 07078

(Via Hand Deliver)

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

BOIES, SCHILLER & FILEXNER, LLP
Bank of America Tower

1000 South East 2™ Sureet, Suite 2800
Miam, Flonda 33131

(Via First Class Mail)

20 This 1st day of Septemnber, 2004,

An employee of $threck Brignone e
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100 South Fourth Suvel

BCHRECK BRIGNONE

James J. Pisanelli

Nevada Bar No. 4027

Nicki L. Wilmer

Nevada Bar No, 6562

SCHRECK BRIGNONE

300 South Fourth Street, Suite 1200
Las Vegas, Nevada 89101

(702) 382-2101

Michael P. Kenny, Esq.
James A. Harvey, Esq.

David J. Stewart, Esq.
Christopher A. Riley, Esq.
Douglas L. Bridges, Esq.
ALSTON & BIRD LLP

1201 W. Peachtree Street
Atlanta, Georgia 30309-3424
(404) 881-7000

Antomeys for Defendant AutoZone, Inc.

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
THE SCO GROUP, INC. )
a Delaware Corporation )
)
Plaintiff, } Civil Action File No.
v. )
} CV-S-04-0237-RCIJ-LRL
AUTOZONE, INC. )
a Nevada Corporation )
)
Defendant. )

NOTICE OF 36(b)(6) DEPOSITION OF
PLAINTIFF THE SCO GROUP, INC.,

Defendant AutoZone, Inc. (“AutoZone”) hereby gives notice that, pursuant (o
Rule 30(b)(6) of the Federal Rules of Civil Procedure, it will take the deposition
upon oral examination of Plaintiff The SCO Group, Ine ("8CO”) through one or

more of 11s officers, directors, managing agents, or other nersons who consent to

ATLOL E 03582y
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Las Vegas, Nevih 831N

|702; 382-2101
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testify on 1ts behalf and who are most knowledgeable with respect to the topics set
forth in Exhibit “A” attached hereto. The deposition will commence al 9:00 am. on
October 13, 2004 at the offices of Schreck Brignone, 3 00 South Fourth Street, Suite
1200. Las Vegas, Nevada 89101 and will continue from time to time and day to day
unti) completed. The deposition will be taken before a notary public or other officer
duly authorized by Jaw to administer oaths.

Pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure, SCO s
required to designate one or more persons who will tests fy to the matters known or
reasonably available to SCO regarding each of the subjects set forth on the attached
Exhibit “A."

This 1st day of September, 2004.

SCHRECK BRIGNONE

300 South Fourth Street, Suite 1200
Las Vegas, Nevada 85101

(702) 382-2101

Attorneys for Defendant
AutoZone, Inc.
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AutoZone incorporates by reference herein the Instructions and Defimuions
contained in AutoZone's First Requests for Production of Documents and Things to
Plaintiff The SCO Group, Inc.

EXHIBIT “A”

. Identification of the specific copyrights that SCO contends that
AutoZone has infringed, including the copyrights identified in SCO’s Injunchive
Relief Statement.

2. SCO’s acquisition, ownership and licensing of the copyrights SCO
contends that AutoZone has infringed, including the copyrights identified in SCO’s
Injunctive Relief Statement.

3. The functionality of any source or object code that SCO contends that
AutoZone has copied or otherwise infringed.

4. The creation of any source or object code that SCO contends that
AutoZone has copied or otherwise infringed.

5. How AutoZone has allegedly infringed each of SCO’s copyrights,
including the copyrights identibied in SCO’s Injunctive Relief Statement.

5. The date(s) when SCO first learned that AutoZone was allepedly
infringing SCO’s copyrights, including copyrights identified in SCO’s Injunctive
Relief Statement.

7. The factual investigation SCO performed in advance of filing this
action against AutoZone.

8 The harm that SCO is suffering as a result of AutoZone's alleged acts

of infringement.
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9. SCOscurce and the SCO Intellectual Property License Program.
10. AutoZone’s migration from OpenServer 1o I_inux.
1. Communications between AutoZone and SCO. or any of its

predecessors, regarding Linux.

12 Communications between AutoZone and SCO, or any of its
predecessors, regarding Unix or OpenServer,

3. The terms of the OpenServer and/or Linux license agreements
between SCO and AutoZone.

14, Identification and authentication of each document produced in

respense 1o AutoZone’s First Requests for Production of Documents and Things to

Plaintift The SCO Group, Inc.
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Suite 1200
Las Vepas, Nevada 59101

S8CHRECK BRIGNONE
(701} 382-2101]

300 South Pourth Strees

CERTIFICATE OF SERVICE
I hereby centify that [ have this day served a copy of the within and foregoing
NOTICE OF DEPOSITION OF PLAINTIFF THE SCO GROUP, INC. upon all

counsel of record addressed as follows:

Stanley W. Parry, Fsq.

(slenn M. Machado, Esg.
CURRAN & PARRY

300 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101

(Via Hand Delivery)

David 8. Stone, Esq.

Robert A. Magnanini, Esq.

BOIES, SCHILLER & FLEXNER LLP
150 Jobn F. Kennedy Parkway, 4® Floor
Short Hills, New Jersey 07078

(Via Hand Deliver)

Stephen N. Zack, Esq.

Mark J. Heise, Esq.

BOIES, SCHILLER & FLEXNER, LLP
Bank of America Tower

1000 South East 2™ Street, Suite 2800
Miami, Florida 33131

(Via First Class Mail)

This ist day of September, 2004

An employee cf Schaeck Brignone
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

THE SCO GROUP. INC..

a Delaware corporation.

Plamtitf.

v,

( ase Number: CV-S-(M—()Z37—R(',‘J-(LRI )

AUTOZONE, INC.,

a Nevada corporation,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

10
RECEIPT O F COPY

11

RECEIPT OF COPY of the documents is hereby wcknowledged this ?:d-M day ot August
30, 2004

12
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: 14 1. STATEMENT OF BASIS FOR CLAIM FOR PRELIMINARY INJUNCTIVE
5 s RELIEF AND NATURE OF RELIEF

; 16

James 1. Pisanctil Esq.

State Bar No. 4027

Nikki L. Wilmer

Srate Bar No. 6562

SCHRECK BRIGNONE

300 South Fourth Sireet, Ste. 1206
Las Vegas, Nevada 89101
Attorneys for Autozonc. fnc.

v Vet [ Vu e

Douglas Bridges. sq.
ALSTON & BIRD, LLP
Onpe Atlantic Center

1201 Peachtree Street
Adlanta. Georgla 10209-3424
Attorneys for Autozone. Inc.




Stanley W. Parry, Esq.

State Bar No. 1417

Glenn M. Machado, Esq.

State Bar No. 7802

CURRAN & PARRY

100 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101

(702) 471-7000

David S. Stone, Esq. (Admitted Pro Hac Vice)
Robert A. Magnanini, Esq. (Admitted Pro Hac Vice)
BOIES, SCHILLER & FLEXNER LLP

150 John F. Kennedy Parkway, 4" floor

Short Hills, New Jersey 07078

(973) 218-1111

Attorneys for Plaintiff

The SCO Group, Inc.
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
THE SCO GROUP, INC,, )
a Delawarc corporation, ) STATEMENT OF BASIS FOR
) CLAIM FOR PRELIMINARY
Plaintiff, ) INJUNCTIVE RELIEF AND
V. ) NATURE OF RELIEF
)
AUTOZONE, INC,, ) Civil Action File No.
a Nevada corporation, )
} CV-S-04-0237-RCJ-LRL
Defendant. )
)

Pursuant to the Court’s Order dated August 6, 2004, the Plaintiff, SCO Group,
Inc. (“SCO™) hereby serves upon Defendant AutoZone, Inc. (“*AutoZone”) its Statement
of Basis for Claim for Preliminary Injunctive Relief and Nature of Relief as follows:

1. In its August 6, 2004 Order, the Court stayed all discovery on SCO’s
claims in the above-referenced matter with the limited exception of discovery concerning

AutoZone’s migration from a Unix Operating System to a Linux Operating System. The



——

Court has permitted SCO to conduct limited expedited discovery on this issue in ordex 10

determine whether or not to file a motion for preliminary injunctive relief.

Migration from Unix to Linux

2. SCO is informed and belicves that AutoZone may have infringed SCO’s
copyrights in various SCO Software Products including, without limitation, SCO°s
OpenServer version of Unix. SCO is informed and belicves that AutoZone’s servers and
other hardware were migrated from SCO’s Software Products to the Linux Operating
System. Santa Cruz Operations (“old SCO™), a predecessor in interest to SCO, provided
consulting services on-site to AutoZone between 1998 and 2000 and became famikiar
with the hardware and sofiware utilized by AutoZone in its business. Based upon SCO¥s
employees’ knowledge of the AutoZone System, SCO is informed and believes that
AutoZone “copied”’ certain copyrighted material contained in SCO’s Software including,
without limitation, SCO’s static sharcd libraries during its transition to Linux. At least
one of the versions of OpenServer utilized by AutoZonc opcrates using static shared
libraries. In order to cause Linux to function effectively with legacy applications
previously designed for OpenServer Software, SCO believes that it is reasonably likely
that AutoZone copied SCO’s copyrighted material during the migration process m
violation of its contracts with SCO and in violation of Federal Copyright laws.

Specifically, SCO is informed and believes that AutoZone has infringed the following

' The term “copying” as used herein includes verbatim copying of code or man pages, and copying whese
the resulting product is substantially similar to the original considering structure, sequence and
organization, and other non-literal elements of the code. In addition to copying, SCO’s rights may be
violated by preparation of derivative works based on the original, gaining beneficial use of the copyrighted
materials through interfaces or other means supplied by third partics, or any other act which interferes with
the exclusive rights of the copyright owner protected under 17 U.S.C. §106.

[



SCO copyrights pertaining to code used in or with Open Server versions 5.0.2, 5.0.4 and
5.0.5: TX 5750-268, TX 5 763-235, TX 2 611-860 and TX 2 605-292.

SCO is further mformed and belicves that it is reasonably likely that AutoZone
bas also improperly used and/or copied the following additional copyrighted code and

manuals during and after the migration process:

{a) Dynamic shared libraries;
(b) Dynamic linking code;
(c) Kemel optimization features;

(d) Documentation pertaining to the above including, without
limitation, manual pagcs.

This list is not exhaustive and SCO reserves the right to supplement it in
accordance with the rules once SCO has had an opportunity to conduct discovery.

Potential Injunctive Relief

3. Under applicable law in this Circuit, any use of copyrighted materials Le.,
source codc and manuals, in a way that is inconsistent with exclusive rights of the

copyright owner protected under 17 U.S.C.A §106, constitutes a prima facie copyright

infringement. See, c.g., MAI Sys. Corp. v. Peak Computer, Inc., 991F.2d 511, 519 (9"
Cir. 1993). Furthermore, irreparablc harm is presumed and it is not a defense that the

defendant could have paid a royalty. See Cadence Design Systems. Inc. v. Avant! Comp.,

125 F.3d 824, 827 (9" Cir. 1997) (“It is well settled that availability of money damages

does not rebut the presumption of irreparable harm in a copyright case”).



4. Pursuant to the Court’s Order, SCO intends to conduct limited discovery into
the above issues in order to determine whether or not, under the circumstances, an
application for a Preliminary Injunction is warranted.

5. In the event SCO determines Preliminary Relief is warranted, SCO will seek a
Preliminary Injunction enjoining AutoZone from using any of the copyrighted materials
identified in its motion pending final resolution of this action.

Dated: August 30, 2004

Stanley W. Parry, Fsq.

Statc Bar No. 1417

Glen M. Machado, Esq.

State Bar No. 7802

CURRAN & PARRY

300 South Fourth Street, Suite 1201
Las Vegas, Nevada 89101

(702) 471-7000

~ David S. Stone, Esq. (Admitted Pro Hac Vice)
Robert A. Magnanini, Esq. (Admitted Pro Hac Vice)
BOIES, SCHILLER & FLEXNER LLP
150 JFK Parkway
Short Hills, NJ 07078
(973)218-1111




