APHPAT\RB\O0147981.06
09/19495

ASSET PURCHASE AGREEMENT
BY AND BETWEEN
THE SANTA. CRUZ OPERATION, INC.
' AND
NOVELL, INC.

Dated as of September 19, 1995



F CO
Rage
ARTICLE I
 THE ACQUISITION .. ........ e e o1
11  Purchase of ASSetS . e vverrocaceransansinnsoanns e .1
12 Payments......coovevnreaccanssarrionannse e 2
13 Transfer of CUSTOIMETS « v e v evnvnvvecnrocenerennns e ieaan cess 3
14 Nan-AssxgmncntofC:rtamItems S 4
15 Transiional Contracts, c o - v vvevneeramanerenecnons ceeeeean &
16  Licenss Back of ASS!S, oo vvevnenrn .. et . 5
p Sy B 5 T e we.. §
ARTICLE I
. REPRESENTATIONS AND WARRANTIES OF SELLER ..... €
2.1  Orpanization, Standing and Power ... ... covvviiianii e, .. 6
22 Aunthority ....... ... 0vieniiaas Cerar it et e e 6
23  Financial Statements ......... Cereraa e emcriaceananan, 7
24 Compliance With1aw ... .vvvvenenrnrnonronen- . R
25 NoDefaults .......c0000.- st erE e ettt et g
26 LitigaHom .v.vevvecrcaciioenans AP -
27 AbsenceofCerrmnChanges R TR ... 8
2.8  Agreements . e eecaes et aaeara e .. B
29 'I‘axRemmsandReports.... ......... Crrrrieaeeae Ceasenas ]
210 Technology ......... treesesesesinasn ceere.. 10
2.11  Title to Properties; Absence of Lxcns and Encumbrancss . . . .. .. .. .o
212 Governmental Autharizations and Lxcenscs Creeiraea Wemamaan 2
213 Eovironmental Matters ............. Catsea e a e 12
214 Customers ... covneevicencnmnn Chi b esivreanarenaraae e aan 12
2.15 Proprietary Information and Invennons and Conﬁdennahty
Agreements | eeaeas Cvereinaair s Cedanvssnarenens 12
216 Inventory..,....... ..... Cenaaraae s e s 15
217 InvestmemtImtEnt ........covvwenvvseomcencnananinnneanann 13
218 Reliance Upon Seller’s Represeatations . ... ovonenn. . 13
2.19 Receipt of Information ..... v e .. 15
220 Accredited Imvestor .. ... veveeetnarcravacnrarcraaones P
221 [Resmricted Securities . ... a0 ioenn P N Cree e . 14
222 Tegends ......venncnneaieniraneniny e ettt e 14
223 No Implied Representauons e aeae e e 14
APHPAIRE\0147981.04 -
9719795 1.




ARTICLE IiI

REPRESMﬁONSANDWARRAMTES OF BUYER ..... 14
31 Orgmmuon.SmndmgandPowcr ............... R -
32 Agthority ......... seeenan v rireaeee s ee.. 15
33 Capitalization ......coc0viveiianaaans e eiaaaane s 16
34  SEC Documents; Buyer Financial SEAEMEDTS - oo, 16
35 Compliance with Law ........voeieecavecreroineaceaenasas 17
36 NaDefanlts ....... feemamaesranrn e e ..o 17
37 lLidgation ....... Ceriaiaee Crereessrenaneie feve e 17
3.8  Absence of Certain Cha.nges Crvenaeenas Ceeabeaaae e aana 17
39 Apreements .. .....00-0n0e ceamanan ceebnsron e ce... 18
3.10 TachmmsandRepom Civemesrsstennannsanaanann ceveese 18
311 Techmology .......... f e e tr e, 19
312 Governmental Anthorizations and Licenses ... .. e .. 19
3.13 Enoviropmental Matters ... ... cieirarriiin i ... 19

3.14 Proprietary Information and Joventions and Conﬁdcnuahty '
Agreements . ..... e israrae Cheeeaeas et Ceenan 19
315 Statusof Shares............ Ceeeinaaaa ettt 19
316 No Implied Representations ........... meveanre i, vaeaes 19

CERTAIN COVENANTS « 1o vnvevernveessvesanncanses 20

41 Conduct of Businessof Seller _..... ... .. o oi i G eee s 20
42 Conduct of Business of Buyer .......crvvieaaninsn Ceeennns .. 20
43  No Solicitadon. +....-.. e et e f e o 21
44  Access to Information ...... vt aneeeas b rec e aan .o 21
45 Confidentiality . ... .oveeveennaens. e S
46 Expcnses........... ...... et e eae e veene. 21
4.7  Public Disclosure . .. e eean et i ree s e 2
4.8 Consents . e vaenaea e e er et .. 22
4.9 Commercwlly Rcasonable "Bfforts . ...... e e 22
410 Notification of Certain Matters ....o0vvvnn-n et aeaanaa. 22
4.11 Delivery of Schedules .....viovraerie i, 22
4,12 Addidonal Documents and Furchcr Assuranmcss ..... e 3
4.13 Treatment of Employees of the Busm:ss Ceseaaretaareaveen e 23
‘414 TaxRetwrns ........... e e ata et 23
415 BulkSales.......-.-. e 24
416 SVRX I..icenses ......... i eeaserarieenas e R 24
4.17 Audited Finandals. .......c...0 N tee e R 25
4.18 Developrment of Merged Product. .........c it .25
4.1 License of Networking Services. . oo cvvvnvnvriin oo oceoneen. 25
SPHPAT\RS\QTL79H1 06 . ’ -
9719795 .



ARTICLE V
CONDITIONS TO THE ACQUISITION .+ (vvvuvureaacenns 25
51 CondmomtoObhganonsofEachPanytoEEecttheAcqmsmau vee 25
S§2  Additional Conditions to Obligations of Seller ...... . ..o untn .26
53  Additional Conditions to the Obligadons of Buyer ....... Nerenane 27
ARTICLE VI
CERTAIN CORPORATE GOVERNANCE MATTERS ....... 27
6.1 Nomination of Director to Buyer's Board of Directors ............ z7
62 Rightto Maintain ....eevesacnarsancissarssacioranas cee. 28
63 RxghtothxtszxmlonChangcofConuol..................,. 28
64  Registration RIgIS .. o0 venanecrsvoaannssnnnnornnnonnssns 31
6.5  Standstill Agreemsent . .......c. 00 cciienen S
'Standﬁﬁn-v-~.q'..........|.'-.-..-.....-...-...._...b.'.«.b 38
. Exceptions to Standstill Provision - .. cvvvoriiii it 39
(¢) Notice of Securities Purchases and Sales .......... ... .. ..., 39
(d) ActsinConcertwith Others ... .ocvmun it 39
(e) Restrictions on Transfer of Securifies .. .. ......... e 39
Buyer’s Right of First Refusal ......... et N U 40
ARTICLE V1
’I'ERMINATION AMENDMENT AND WAIVER ...cr00-n-- 42
71, Terminatiof ....vveveseverocannas N v 42
72  Effect of Termination ......... errveaeetateserararananeas 43
73 Amendment .....o0ccirmeevsesinaraaran Mt e 43
74  Extension; Waiver ......nv.- caceeres Ceaeere et 43
ARTICLE VIII
INDEMNIFICATION
8.1  Survival of Representations, Warranties and Agreements .......... 44
82 IndemmificatOn «.....0vevvenannnscvrionsionsasassiosaasrs 44
83  Procedure for Indemnification thh Respect to ’I‘lurd-Party Claims . 44
ARTICLE IX |
GENERAL PROVISIONS . ivsvurncrsreecansioneaas ae. 45
0l NOHCES ..ttt et st A e 45
92 Survival ............... e et e e 46
= - BPUPATAREN0147981. 06
09/19/95 fil.




93 InteYPrOtRUOT ¢ uevwvrnvvaesmersoonistesretnrervass

9.4  Counterpars .....
95 Entfire Apresment .
8.6  Severability ......
9.7 Other Remedies ..

L]

LECE I A R I R A
“ v 2 e P A e e r AU
W e ==wsss oumewsss

€31 s vs aE v bB e

9.9 Rulesof Construcon ......-.ceveu-

BPUPAT\REND147581.04
a9/19/95 -

Iv.

R I R Y SRR Y S A R Y

Taw ey

LI AR A

s merHan b4 e et eI

4+ 4.0y et s s asaseue

Yea s et rerave N A

L A I S R IR B R

IR RN RN

Eee e

47
47
47
47
47
47
47



INDEX OF EXHIBITS

Exhihit Deseription

~ Exhibit 5.1.(<) ' Form of Proposed Operating Agreement, including Exhibit A
and Exhibit B thereto and Eiger Development.

Bml(m\ﬂ]‘nm 173
/19495 v.




INDEX OF SCHEDULES

Schednie 11(a) Assets

Schedule 1.1(b) Exciuded Assets

Schedule L1{(c) Assumed Liabilities

Schedule 12(h) Royalties relating to UnixWare product
Schedule 6.3(a) Change of Control Parties

R SPHPAT\RENDILTIRT . 06 vi
09/19/95 .




L
! «7;1

R

) ,:'
X

lri}’ ;'

ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (the "Agreement”) is made and
emered into as of September 19, 1995 by and between The Santa Craz QOperation, Inc, a
California corporation ("Buyer”) and Novell, Inc, a Delaware corporation ("Seller®),

RECITALS

A, Seller is engaged in the business of developing a line of sofiware products
carrendy known as Unix and UnixWare, the sale of binary and saurce code Licenses to
various versions af Unix and UnixWare, the support of sach products and the sale of -
other prod)l‘ms which are directly related to Unix and UnixWare (collectively, the
"Business” :

B.  The Boards of Directors of each of Seller and Buyer believe it is in the
best interests of each company and their respective stockholders that Buyer acquire
certain of the assets of, and assume certain of the liabilities of Seller comprising the
Business (the *Acquisition®).

C.  In conmection with the Acquisition Buyer will issue to Seller 6,127,500
shares of Comumon Stock of Buyer (the "Shares*).

D.  In connection with the acquisition by Seller of the Shares, Buyer and Seller
desixe 1o set forth cartain agresments with respect to the governance of Buyer following
the closing of the Acquisition.

NOW, THERFFORE, in consideration of the covenants, promises and
representations set forth herein, and for other good and valuable consideration, the
parties agree as follows:

ARTICLE I
THE ACQUISITION

1.1  Purchase of Assets.

(2) Purchase and Sale of Assets. On the terms and subject ta the
conditions set forth in this Agreement, Saller will sell, convey, trausfer, assign and deliver

to Buyer and Buyer will purchase and acquire from Seller an the Closing Date (as
defined in Section 1.7), all of Seller’s right title and interest in and to the assets and
properues of Seller relating to the Business (cotlectively the ™Assets”) identned on
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Schedule L1 (a) hereto. Nom:hstandlng the foregamg, the Assats to be so purchased
shall not inciude those zssets (the "Exciuded Assews™) set forth on Schedule 1.1 (b):

Assumotion of Lisbilities. At the Closing, Buyer shail
assame those obligations and labilities of Seller set forth on Schedule 1.1(c) bereto
(collectively, the “Assumed Liabilities™). _

(¢)  Liabilides Not Assumed, Other than the Assumed Liabilities,
Buyer shall not assume, nor shall Buyer or any affiliate of Buyer be deemed to have
assumed or guaranteed, any other liability ar obligation of any nature of Seller, or claims
of such liability or obligation, whether acerued, matured ar unmatared, Liquidated or
unhq\ufhted.ﬁxedorconnngem,knownorunkmwnmsmgcmof() acts or
occurrences related to any of the Assets, prior to the Closing Date, or (if) any other
liability ar obligation of Seller which is not an Assumed Liabiity (collectively, the
"Unassumed Liabilities”). Seller will remain responsible for all Unassumed Liabilities.

12  Payments.

(a) Consideration for Assets: Stock. On the terms and subject to
the conditions set forth in this Agreement, as full payment for the transfer of the Assets
e huyer, at the Closing Buyer shall assume the Assumed Liabilities and issue
B sharcs of fully paid and nonassessable shares of Cammon Stock of
: d¢ the “Purchase Price”).

() Rovalties. Buyer agrees to collect and pass thmugh to Seller
one hundred percent (100%) of the SVRX Royalties as defined and described in Section
4.16 hereaf. Seller agrees to pay Buyer an administrative fee of five percent (5%) of the

Bgyer pursuan he:rem1 and tha.t Bu)_rex only has lcggjl ttle and got an equitable interest
in such ro ;_l... nihin-the-meaning et 541(d) of the Bankruptcy Code. For
purposes of admmstenng the co}lecuon of SYRX Royalties, the parties awledge )
that the rayalties shall continue to be Tecognized as royalties by Seller on an ongoing
basis and the parties shall take such commerciaily reasonable steps as may be necessary
10 effectuaie the foregoing Tor TIRNCAT ZtroUNTNg 4N (X parposes. 10 addition, buyer
T Tk ayeaT o Seller oF IR Toyler Te e By Seller in respect of
the transfer of UnixWare and on account of Buyer's future sale of UnixWare products.
The amounts and tming of additional royalties to be paid in connection with Buyer's

sale of the UnixWare products are identified in detail on Schedule 1.2(b) hereta. Seller
shall be entitled to conduct periodic audits of Buyer concerning all royalties and
payments due to Seller hereunder or under the SVRX Licenses, provided that Seller

shall conduet such andits after reasonable notics to Buyer and during normal business
hours and shall not be entitled to more than two (2) such audits per year. The cost of

WPHPAT\RE\D1467941. 06 - . -
9/19/95 4.



any such audit shall be borne by Seller, unless such audit reveals a payment shortfall in

éxcess of 5% of smounts due hereundar in which case the cost of such audit shall be
borne by Buyer. -

(c) Allocation of Purchase Price. Within 45 days follawing the
Closing Buyer shall prepare and deliver to Seller, subject to Seller's approval, an
allocation of the Purchase Price plus any other consideration properly allocable among
the Assets (the "Allacation™). The parties agree that all tax retmrns and reports
(including Internal Revemue Service ("IRS") Form 8594) and all financial statements shall
be prepared in 3 manner consistent with {and the parties shall not otherwise take 2
position fnconsistent with) the Allocation unless required by the IRS or state taxing
zuthority. The Allocation shall be prepared in a manner consisteat with Section 1060 of
the Internal Reverue Cade of 1986, as amended (the "Code®), and the income tax
regulations prommigated thereunder.

(d) Transfer Taxes Buyer shall pay and promptly discharge
when due the entire amount of any and all sales and use tax ("Sales Taxes") imposed ar
levied by reason of the sale of the Assets to Buyer. The parties shall cooperate with
each other to the extent reasonably requested and legally permitted to minimize any such
Sales Taxes.

13 Trapsfer of Customess.
(a)  Transfer of Cnstomers.

@ Intent. Itis the intent of parties hereto that all of the
Rusiness and all of Seller’s backlog, if any, relating to the Business be transferred to
Buyer. Accordingly, all parties agree to facilitate the transfer of customers of the
Business from Seller to Buyer following the Closing.

(i) Purchase Qrder Data. Seller shall make available to
Buyer, upon request (A) a list of all outstanding written customer orders, purchase
ordess and other customer commitments from the current customers of the Business (the
"Current Customers"), (B) the names of all current Customers, and (C) data regarding
~ Seller's standard cost of sales for the items covered by such arders, and shall provide
upen request such other information as is (AA) relevant to profitability on such items,

(BB) available to Seller without incurring undue effort or expense and (CC) requested
by Buyer.

(i) Transfer of Orders: Assiznments. Prior to the Closing,
Seller and Buyer agree to cooperate with each other in conducting joint contacts with the
Current Customers (as appropriate) for the purpase of attempting to obtain suci
customers' consent to transfer orders from Seller to Buyer (or to issue new orders to
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Buyer for the same or similar jrems) and to assign Seller’s rights and benefirs under the
cantracts included in the Assets to Buyer as of the Closing.

) Assumption of Obligatign. To the extent that an
arder is transferred or assigned to Buyer or that Buyer aceepts.a new purchase order
from a Cwrrent Customer, Buyer agrees 1o assume and perform all obligatians
thersunder.

14  Non-Assignment of Certain Jtems. Notwithstanding anything to the
contrary in this Agreement, to the extent that the assignment or license hereunder of any
of the Assets shall require the consent of any other party (or in the event that any of the
Assets shall be nanassignable), neither this Agresment nor any action taken pursuant to
its provisions shall constitute an assignment or license or an agreement to assign or
license such Assets if the requisite consents are not obtained and such assignment or
license or attempted assignment or license would constitute 2 material breach or resuit
in the loss or diminntion thereof; provided, however, that Seller shall, at its own expense,
use reasonable commerdal efforts to obtain all third party consents necessary o assign
or license the Assets to Buyer, and Seller hereby consents to Buyer using such efforts as
it deems necessary or appropriate to effect the same. In the event that notwithstanding
the efforts of Seller and Buyer all assipnments or leenses needed to assign or license the
Assets to Buyer cannot be pravided to Buyer, Seller shall negotiate an alternative
assignment or license as to such Assets 5o as to afford Buyer, ta the extent practicable,
the same or similar benefits and rights as if such assignment or license had ocenrred.

15  Transitional Contracts. The parties acknowledge that it may not he
practical or advisable to assign or terminate certain contracts (such as Seller’s Master
License Agresments ("MLAs")) pursuant to which Seller has granted third pardes rights
10 sell, distribute, obtain support and/or maintain Seller’s UnixWare products (such
contracts to he referred to hereinafter collectively as the "Trasitional Contracts”™). In
such cuses, Seller and Buyer will use diligent efforts to transition such business
(concerning the Business only) and the customer relationship relating to such business to
Buyer such that any new zgreements concerning the Business will be entered into by, and
suppart and maintenance will be provided by, Buyer, except where Buyer is unable fo do
so. In any event, Buyer shall be entitled to the revenue and benefits received by Seller
reasonably atributable to support or mainteaance of the praducts pursuant to the
Transitional Contracts (even if prepaid before Closing) net of Seller’s identifiable dircct
expenses af support and maintenance related specifically thereto and documented to
Buger. Seller may retain such units of inventory of products as it deems reasonably
necessary solely to satisfy customers under Transitional Conrracts in accardance with this
paragraph if Buyer is unable to do so. Following the Clasing, Seller shall not ente: into
any new Transitional Contracts nor extend the term of any existing contract. Except for
revenue from MLAs, Buyer and Seller shall negotiate 2 mutually acceptable arrangement
to afford Buyer the benefits of ongoing licenses which are imtended to be assigned
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hereunder as part of the Assets but which cannot be assigned due to third party
objections.

1.6  License Back of Assers. Concurrcat with the Closing, Buyer shall
execute a license agreement under which it shall grant to Seller a royalty-free, perpemal,
watldwide license ta (i) all of the technalogy included in the Assets and (if) all
derivatives of the technology included in the Assets, including the "Eiger” product release
(sach Yicensed back technology to be referred to collectively as "Licensed Technology™).
Seller agress that it shall nse the Licansed Technology anly (i) for internal purpases
without restriction or (ii) for resale in bundled or integrated products sold by Seller
which are not directly competitive with the care praducts of Buyer and in which the
Licensed Technology does zot constitute a primary portion of the value of the total
bundled or integrated product. The license agreement shall inclade reasonable
provisions concerning Buyer’s obligaton to provide docuxmentation and support for the
Licensed Technology. The license agreement shall also provide Seller with an unlimited
rayalty-free, perpemal, worldwide license ta the Licensed Techmolagy upon the
occurrence of a Change of Control of Buyer deseribed in Section 63(c) hereof. In the
event of 2 Change of Control of Seller (as defined in Section 6.6 hereof), the license
granted pixsuant to the Heense agreement shall be limited to Seller's products either
developed or substandally devaloped as of the time of the Change of Control.

1.7 Closing,

(2) Closing. Unless this Agreement is earlier terminated
pursuant to Article VII, the closing of the transactions contemplated by this Agréement
(the "Closing®) shall be held at the officss of Wilson, Sonsini, Goodrich & Rosati, 650
Page Mill Road, Palo Alto, California 94304, at 10:00 a.m. on the date which is two
business days following satisfaction or waiver of the last of the conditions to Closing as
sat forth in the Article IV hereof, or on such ather time and/or date as the parties agres
(the actual date on which the Closing ocenrs is referred to herein as the "Closing Date”).

(b} Delivery, At the Closing:

@) Buyer shall deliver to Seller an instrument of
assumption of Habilities by which Buyer shall assume the Assumed Iiabilities as of the
Closing;

(i) Buyer shall deliver to Seller a certificate or cerrificates
represeating the Shares;

(iif) Seller shall deliver to Buyer all bills of sale,
endorsements, assignments, consents to assiguments to the extent obtained and other

‘instruments and documents as Buyer may reasonably request to sell, convey, assign,

wansfer and deliver to Buyer Selle’s title to all the Assets; and
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(1\') Seller and Buyer shall deliver or cause to be delivered
to one anather such other insoruments and documents necessary or appropriate to
evidence the due execution, delivery and performance of this Agresment.

(¢)  Zakine of Necessary Action: Further Action If, at any time
after the Clasing Date, any further action is necessary or desivable to carry out the
purpases of this Agreement the parties agree to take, and will take, all such lawfiul and
necassary and/or desirable action.

ARTICLE II
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as described with reasanable particularity in the Seller Disclosure
Schedule (which shall cross-reference to the particular section below to which such
description applies) delivered by Seller to Buyer simultansously with the execution of this
Agreement, as such Seller Disclosure Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the “Seller Disclosure Schedule”), Seller represents and
warrants 1o Buyer that:

21  Organization, Standing and Power. Seller is a corporation duly
organized, validly cxisting and in good standing under the laws of its state of
mcorpotaﬂon, and has all requisite corporate power and autharity to own, gperate and
lease its properties and to carxy on its bosinass as now bemg conducted. Seller is duly
qualified as a foreign corporation and is in good standing in each jurisdiction in which
the failure to so qualify reasonably would be expected to bave 4 material adverse effect
on the Business Condition of the Busin=ss. (As used in this Agreement, "Business
Condition” with respect to any corporate entity, group of corporate entities or the
Business shall mean the business, financial condition, results of operations and assets of
such corparate eatity, group of corparate entities or the Business, as the case may be.)
Seller bas made available to Buyer complete and correct copies of the Certificate of
Incorporation and Bylaws of Seller, as amended to the date hereof.

22  Authoritv. Seller has all rcqumte corporate power and authority to
enter into this Agreement and, to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement, the performance by Seller of its
obligations hereunder and the consummarion of the transactions contemplated hereby
bave been duly and validly authorized by all necessary corporate action on the part of
Seller, and have been approved by the Board of Directors of Seller. No other corporate
procesding au the part of either Seller is necessary to autharize the execution and
delivery of this Agreement by Seller or the performance of Seller's obligations hereunder
or the consummation of the transactions contemplated hereby. This Agreement has
been duly executed and delivered by Seller and constitutes a legal, valid and binding
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obligation of Seller enforccable against Seller in accordance with its terms, except as
eaforcement may be limited by bankruptcy, insolvency, ar other similar laws affecting the
enforcement of creditars’ rights generally and except that the availability of equitable
remedies is subject to the discretion of the court before which any proceeding therefor
may be brought. Subject to satisfaction or waiver of the conditions set forth in Article V
the execution and delivery of this Agreement daes not, and the consummation of the
transactions contemplated hereby will not, conflict with or result in any vinlation of any
starate, Iaw, rule, regulation, judgment, arder, decree, or ordinance applicable to Seller,
or its properties or assets that, individually or in the aggregate, Teasonably would be
expected to have a material adverse effect on the Business Condition of the Business, ar
conflict with any provision of the Certificate of Incorporation or Bylaws of Sellex or
result in any breach or default (with or without notice or lapse of time, or bath) under,
or give rise to a right of termination, cancallation or acceleradon of any obligation or to
loss of a material benefit under, or result in the creation of a lien or encombrance an
any of the properties or assets of Seller pursuant to any agreement, confract, note,
maortgage, indenture, lease, instrament, permit, conceassion, franchise or license to which
Seller is a party or by which Seller or its properties or assets may be bound that would
reasonably be expected, cither individually or in the aggregate, to have a material
adverse effect on the Business Condition of the Business). No conseuat, approval, order
ar authorization of, or registration, dedlaration or filing with, any cour, administrative
agency, commission, regulatory authority or other governmeatal authority or
instrumentality, domestic or foreign (a "Governmental Entity"), is required by or with
respect to Seller in cormection with the execution and delivery of this Agreement or the
consammation by Seller of the transactions contemplated hereby, except for (i) the filing
of a pre-merger notification repart under the Hart-Scott-Rodino Antitrust Tinprovements
Act of 1976, as amended (the "HSR Act"), (i) those required to be made or obtained by
Buyer or any of its affiliates, (iii) such consents, approvals, orders, authorizations,
registrations, declarations and filings as would not have a material adverse effect on the
ability of Seller to transfer the Assets to Buyer at the Closing,

23  Fipancial Statements. Seller has furnished Buyer with unaudited
financial information concerning the Business as of July 31, 1995 (the foregoing financial
information is referred to callectively as the "Business Financial Informadon™). The
Business Financial Information has besn prepared in accordance with generally accepted
accounting principles consistently applied (except as may be indicated in the notes
thereto) and fairly prasent, in all materjal respects, the finagcial position of the Business
as at the dates thereof and the results of operations for the periods then ended. There
has besn 1o material change in Seller’s accounting policies during such periads relating
to the Business.

24  Compliance with Taw. Seller has conducted the Business so as to
comply in all material respects with all laws, rules and regulations, judgmemnts, decrees or
orders of any Governmental Entity applicable to its operations except where the failure
50 to comply reasonably would not be expected to have 2 material adverse effect on the
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Business Conditian of the Business. As of the date hereof, there are no judgmeuts or
orders, injunctions, decrees, stipulations or awards (whether rendered by a court or
administrative agency or by arbitration) against Seller with any continuing effect that
reasonably would be expected to have s material adverse affect on the Business
Condition of the Business. To the knowledge of Seller, there is no mvestigation by any
Governmental Entity with respect to Seller pending against Seller which is reasonably
likely 1o bave a material adverse c¢ffect on the Business Condidon of the Business.

. 25 Np Defaults. To the knowledge of Seller, Seller is not, nor has it
received written notice that it would be with the passage of time, (i) in violation of any
provision of its Certificate of Incorporation or Bylaws ar (if) in default or viclation of
any term, condition or provision of (A) any judgment, decree, order, imjunction of
stipulation applicable to the Business or (B) any agresmext, DOte, MOTIFAZE, indenture,
contract, lease or instrument, permit, concession, franchise or license to whick Seller is a
party (with respect to the Business) or by which the Business may he bound, in any such
case in 2 manner thar reasonably would be expected to have a material adverse effect on
the Business Conditon of the Business. . ' :

26 Litieation. There is no action, snit, proceeding, claim or
governmental investigation pending or, to the knowledge of Seller, threatened, agaimst
Seller that reasonably would be expected to have a material adverse effect on the
Businaes Candition of the Business. There is no action, suit, proceeding, claim or
governmentzal investigation pending against Seller as of the date hereof that in any
manner challenges or seeks to prevent, ejoin, alter or materially delay any of the
transactions contemplated hereby. -

: 27  Absence of Certain Changes. Since Tuly 31, 1995, Seller has .
conducted the Business in the ordinary course and, except for the execution, delivery and
performance of this Agreement or as required hereby, there has not occurred: (2) any
material adverse change in the Business Condition of the Business; (b) any entry fnto any
material commitment or transaction by Seller relating to the Business, other than in the
ordinary course of business; (c) any damage, destruction or loss, whether covered by
insurance or not, materially and adversely affecting the Business Condition of the
Business; (d) any acquisition or disposition of 2 material amount of praperty or assets of
Seller relating to the Business outside of the ordinary course of business; (¢) any transfer
ar grant by Seller of a right under any Seller Intellectual Property Rights (as defined in
Section 2.10 hereof), other than those transferred or granted in the ordinary course of
business. .

28  Agresmepts. With respect ta the Business, Seller is not a party to,
and the Business is not subject to:

(a)  Auy union cantract or any employment contract or
arTangement providing for future compensation, written or oral, with any officer,
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consultant, director or employee which is not cancelable by Seller on 30 days’ notice or
less without panalty or chligation to make payments related w such termination, gther
than (A) (in the case of emplayees other than executive dfficers of Seller) such
agreements as are not materially different from standard arrangements offered to
employees generally in the ordinary course of business consistent with Seller’s past
practices and (B) such agreements as may be imposed or implied by law;

(b)  Any plan, contract or arrangement, the ebligations under
which excesd $100,000, written or oral, providing for bonuses, pensions, deferred
compensation, sevarance pay or benefits, retirement payments, profit-sharing, or the Iike;

()  As of the date hereof, any existing OEM agreement,
distribution agreement, volume purchase agraement, or other similar agreement in which
the armual amount paid or received by Seller during the twelve-month period ended
July 31, 1995 exceeded $1,500,000 or pursuant to which Seller has granted mast favored
naron pricing provisions or exclusive marketing rights related to any praduct, group of
products ar territory to any person; C

o (d) * Any lease or month-to-month tenancy for real or personal
- property in which the amount of payments which Seller is required to make on an ammzl
basis exceeds $100,000; '

,(e)‘ Aﬁy contract containing covenants purpordng ta limit Seller’s
freedom to compete in any line of business in any geographic area; or

()  Any license to 2 third party involving Seller Intellectual
Property Rights (s snch term is defined in Section 2.10 hereof) source or binary code
which includes a right to sublicense such source or binary code without additonal
payment.

Each agresment, contract, mortgage, indeature, plan, lease, instrument,
permit, concession, franchise, arrangement, license and commitment listed in the Selles
Disclosure Schedule pursuant to this Secrion is valid and binding on Seller, and is in full
force and effect, and Seller has not breached any provision of, nor is it in default under
the terms of, any such agreement, contract, mortgage, indenture, plan, lease, Instroment,
permit, concsssion, franchise, arrangement, license ar commitment exczpt for such
failures to be valid and binding oc in full force and effect and such breaches or defanlts
as reasonably would not be expected to have a material adverse effect an the Business
Condition of the Business.

29 Tax Returns and Reports.

(a) Defipition of Taxes. For the purposes of this Agresmext,
"Tax" or "Texgs" refers to any and all federal, state, local and foreign taxes, assessments
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and ather governmental charges, duries, fmpasitions and liabilitles relating to 1axes,
incinding taxes based upom or measured by grass receipts, income, profits, sales, use and
occupation, and value added, ad valorem, transfer, franchise, withholding, payroll,
recapture, employment, excise and property taxes, together with all interest, penalties
and additions imposed with respect to such amounts and any obligations under any
agreements or arrangements with any other person with respect to such amounts and
incinding any liability for taxes of a predecessor entity.

(b)  Tax Retums and Andits. Except as reasonably would not be
expected to have 3 material adverse effect on the Business Condition of the Business:

® Seller has dmely filed all federal, state, local and .
foreign returns, estimates, information statements and reports ("Returns”) relating to
"Taxes required to be filed by it, except such Returns which are not material to the
Business, and has paid all Taxes shown to be due an such Returns or is contesting them
in goad faith. .

S )  Seller has withheld with respect to its employees all
- federal and state income taxes, FICA, FUTA and other Taxes required to be withheld.

(iif) Seller has not been delinquent in the payment of any
Tax nor is there any Tax deficiency outstanding, proposed or assessed against Seller, nor
has Seller executed any waiver of any statute of limitations an or extending the period
for the assessment or collection of any Tax. o

» @v) No audit or other examination of any Return of Seller
is presently in progress, nor has Seller been notified of any request for such an audit or
other examination. . : : ,

) None of the Assets are ireated as “tax-exempt use
property” within the meaning of Section 168(h) of the Code.

(vi) Seller is not, and has not been at any time, a Tnited
States real property holding corporation” within the meaning of Section 897(c)(2) of the
Code.

210 Technolaey. To the knowledge of Scuér, as of the date hereof,
Seller gwns, co-owns or is licensed or otherwise entitled to use rights to all parents,

mwmwww . secret HEhts,

ind other intellectual propesty rights and dny applications therefor, and all maskworks,
ne , schemaucs, techinology, source cade, -how, computer software programs
~and all other tangible information or material, that ace used in the Business as currently

conducted (the "Seller Intellecral Property Rights®).

—
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The Seller Disclosure Schedule lists, as of the date hereof, () all patents,
registered copyrighrs, trademarks, servics masks, mask work rights, and any applications
therefor, inclnded in the Seller Imellectual Property Rights; (ii) the jurisdictions in which
each such Seller Intellectual Property Right has been issued or registered or in whick an
application for such issnance and registration has been filed, inciuding the respective
registration or application mumbers; and (iii) which, if any, of such produets have heen -
registered for copyright protection with the United States Copyright Offics and any
foreign affices. The Seller Disclosure Schedule also sets forth a list of license
agreements which, to Seller’s knowledge, constitutes all license agreements undar which
Seller licenses as licensee the intsllectual property rights of third parties relating to
technalogy or software which is incorporated in existing products of the Business for
which products Seller has received reventes in excess of $2,000,000 in the twelve-month
period ended July 31, 1995, To Seller’s knowledge, Seller is not in material viclation of
any such lieense agreement.

With respect to the Business, Seller is not a party ta nor is the Business
subject to (i) any joint venture contract or arrangement or any other agreemext that
invnlves a sharing of profits with other persons other than the payment or receipt of
royalties by Seller; (if) any agreement pursuant to which Seller was cbligated to make
payment of royalties in the twelve-month period ended July 31, 1995 of $1,000,000 or
more; or (i) any agreement pursnant to which Seller utilizes the intellectual property
rights of others in any products currently marketed by Seller and which is either

;
!

i
4
!

non-perpetual or terminable by the licensor thereunder in the event of the Acquisition —

and whick, if terminated, reasonably would be expected to have 2 material adverse effect
on the Business Condition of the Business. -

No dlaims with respect to the Seller Intellectual Praperty Rights have been '

communicated in writing to Seller (i) to the cffect that the mamifacture, sale or use of
any product of the Business as now used or offered by Seller infringes oun any copyright,
patent, trade secret or other intellectual property right of a third party or (ii) challenging
the ownership or validity of any of the Seller Intellectnal Property Rights, any or all of
which claims reasonably would be expected to have a material adverse effect on the
Business Condition of the Business. To the knowledge of Seller, as of the dare hereof,
all patents and registered trademarks, service marks and registered copyrights held by
Seller in connection with the Business are vaiid and subsisting except for faitures to be
valid and subsisting that réasonably wonld not be expecied ta 1ave 2 materitadverse
~effct-o0-the BUSHEST CARANHN Ot i Business—Sellsr-does-nat Jnow.of any.—
unauthorized use, infringement or misapprapRaLE0N of any of the Seller Intellectnal
_Profistty Rights. by-any-third-parythat-~2asanahly wonld be expected to have 2 material

adyerse effect on the Bu:ip;;s_ggggiidori of the Business.

211 Tide to Properties; Absence of Liens and Encumbrances.
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- (@) The Seller Disclosure Schedule scts forth a list of all real
property owned or, as of the date hereof, leased by Seller for use in conpnection with the

Business and the aggregate anmpal rental or mortgage payment or other fees payable
under any such lease or loan.

()  Seller has good and valid title to, or, in the case of leased
properties and assets, valid leaschold interests in, all of the tangible properties and
assets, real, personal and mixed, which are material to the conduct of the Business, free
and clear of any liens, charges, pledges, security interests or other excambrances, except
for such of the foregoing as (A) are reflected in the Seller Finandial Statements, or (B)
arise ot of taxas or general or special assessments not in default and payable without
penalty or interest or the validity of which is being contested in good faith by appropriate
praceedings, or (C) such imperfections of title and encumbrances, if any, which are not
substantial fn character, amount or extent, and which da nat materally detract from the
gl;n, or interfere with the present use, of the property subject thercto or affected

ehy. - ' :

212 Governmental Authorizations and Ticenses. Seller is the holder of
all Keenses, autharizations, permits, concesslons, certificates and other franchises of any
Gavernmental Entity required to operate the Business, the fallure to hold which
reasonably would be expected to have a material adverse effect on the Business
Condition of the Business (collectively, the "Licenses"). The Licenses are in full force
and effect. There is not now pending, or to the knowledge of Seller is there threatened,
any action, suit, investigation or procceding against Seller before any Governmental
Entity with respect to the Licenses, nar is there any issned ar outstanding notice, order
ar complaint with respect to the violation by Seller of the terms of any License or any
rule or regulation applicable therato, except in any such case as reasonably would notbe
expected to have a material adverse cfect on the Business Condition of the Business.

2.13 Environmental Matters. To Seller'’s knowledge, Seller has at all
relevant times with respect to the Business been in material compliance with all
environmental laws, and has received no poteatially responsible party ("PRP") noticas or
functionally equivalent notices from any governmental agencies or private parties
concerning releases or threatened releases of any *hazardous substance” as that term is
defined under 42 U.S.C. 9601(14).

2.14 Customers. The Seller Disclosure Schedule sets forth cach customer
of the Business that paid Seller royalties znd licensee fess in an aggregate amount in
excess of $1,000,000 during the twelve-month period ended July 31, 1995.

215 Propretarv Information and Inventions and Confidentiality
Agreememnis. To the knowledge of Seller, each employes, consuitant, and officer of
Seller (exclusively with respect to the Business) has executed a proprietary information
and inventions and confidentiality agreament, copies of which have besn made available
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10 counsel 10 Buyer, and it is Seller's policy that such agreements be executed by each
gcv{ emplayes, consultant, officer and directar of Seller in the ordinary course of Sellec’s
usinass. '

216 Inventorv. The Seller Disclosuce Schedule sets forth the estdimated
amount of UnixWare inventory (as defined thereon), including pre-paid royalties, that
was held by Seller’s rasallers as of the date of this Agresment.

. 217 Igvestment Intent The purchase of the Shares pursuant to this
Agresment is for the account of Seller for the purpose of investment and not with 2 view
to ot for sale in connection with any distribution thereof within the meaning of the
Securities Act of 1933, as amended (the “Securities Act”) and the rules and regulations
pramulgated thereunder, and that Seller bas no present intention of selling, granting any
participation in, or otherwise distributing the same. By executing this Agreement, Seller
further represents that it does not have any contract, undertaking, agreement or
arTangement with any person to sell, transfer or grant participatiors to such person or to
any third person, with respect to any of the Shares. _

. 218 Reliagee Upon Seller's Representations, Seller understands that the
Shares dre not registered under the Securities Act on the ground that the sale provided
for in this Agreement and the issuance of the Shares hereunder is exempt from
registration under the Securities Act pursuant to section 4(2) thereof, and that Buyer’s
reliance on such exemption is predicated on Seller’s representations set forth herein.
Seller realizes that the basis for the exemption may not be present if, notwithstanding
such representations, Seller has in mind merely acquiring the Shares for 2 fixedor
determinable period in the future, or for a market rse, ar for sale if the market doss not
rise. Seller presently does not have any such intention. .

2.19 Receipt of jon, Seller believes it has received all the
information it considers necessary or appropriate for deciding whether to purchase the
Shares. Seller further represents that it has bad an apporhunity to ask questions and
receive answers from Buyer regarding the terms and conditions of the offering of the
Shares and the business, properties, prospects and financial condition of Buyer and to
obtain additional information (to the extent Buyer possessed such information or could
acquire it without unreasonable effort or expense) necsssary to verify the accuracy of any
ioformation furnished to it or to which it had access. The faregoing, however, does not
limit or modify the representations and warranties of the Buyer in Artcle 0TI of this
Agreement or the right of Seller to rely thereon.

220 Accredited Investor. Seller is an "aceredited investor” within the
meaning of Securities and Exchange Commission ("SEC") Rule 501 of Regulation D, as
presently in effect.
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221 Restricted Securities. Seller understands that the Shares may not be
sold, transferred, or atherwise disposed of without registration under the Securities Act
or an exemption therefrom, and that in the absence of an effective registration statement
covering the Shares or an available exemption from registration under the Securities Act,
the Shares must be held indefinitely. In particular, Seller is aware that the Shares may
not be sold pursuant to Rule 144 promulgated under the Securities Act unless all of the
conditions of that Rule are met.

222 lesends. To the extent applicabls, each certificite or other
document evidencing any of the Shares shall be endorsed with the legends set forth
below, and Seller covenants that, except to the extent such restrictions are waived by
Buyer, Seller shall not transfer the shares represented by any such certificate without
cumplying with the restrictions on transfer described in the legends endorsed on such -
certificate: .

(@) ‘The following legend under the Securities Act:

"THE SHARES REPRESENTED HERERY HAVE NOT

- BEEN REGISTERED UNDER THE UNITED STATES
SECURITIES ACT OF 1933, AS AMENDED, AND MAY
NOT BE SOLD, TRANSFERRED, ASSIGNED,

PLEDGED, OR HYPOTHECATED ABSENT AN

EFFECTIVE REGISTRATION THEREOF UNDER SUCH
ACT OR COMPLIANCE WITH RULE 144
PROMULGATED UNDER SUCH ACT, OR UNLESS
THE COMPANY HAS RECEIVED AN OPINION OF
COUNSEL, SATISFACTORY TO THE COMPANY AND
ITS COUNSEL, THAT SUCH REGISTRATION IS NOT
REQUIRED."

225 No Imolied Representations, It is the explicit intent of each party
hereto that Seller is not making any representation or warranty whatsoever, express or

implied, except those representations and warranties of Seller contained in this
Agresment or in the Seller Disclosure Schedule.

ARTICLE iII
REPRESENTATIONS AND WARRANTIES OF BUYER

} Except as described with reasonable particularity in the Buyer Disclosure
Schedule (which shall cross-reference to the particular section below to which such
description applies) delivered by Buyer to Seller simuitaneously with the execution of this
Agreement, as such Buyer Disclosure Schedule may be updated and/or amended
pursuant to Section 4.11 hereof (the "Buyer Disclosure Schedule"), and exeept as
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disclosed in Buyer's SEC Doenments (as defined in Section 3.4), Buyer represents and
warrants to Seller that:

3.1 r ion, Standin, er. Buyer is a corporation duly
organized, validly existing and in good standing under the laws of its state of
Incorparation, and has all requisite corporate power and authority to own, aperate and’
lease its properties and to carty on its business as now being conducted. Buyer is duly
qualified as a foreign corporation and is in goad standing in each jurisdiction in which
the failure to so qualify would reasonably he expected to have a material adverse effect
on the Business Condition of Buyer. Buyer has made available to Seller camplete and

correct copies of the Certificate of Incorporation and Bylaws of Buyer, as amended to
the date hereof. :

32 Authoritv. Buyer has all requisite corporate power and autherity to
enter into this Agresment and, to consummate the transactions contemplated hereby.
The exeartion and delivery of this Agreement, the performance by Buyer of its.
cbligations hereunder and the consummation of the transactions contemplated hereby
have been duly and validly anthorized by all necessary corporate action on the parz of
Buyer, and have been approved by the Board of Directors of Buyer. No other corparate
proceeding on the part of either Buyer is necessary to anthorize the execution and
delivery of this Agrecment by Buyer or the performance of Buyer's obligations heresnder
or the consummation of the transactions contemplated hereby. This Agraement has
been duly executed and delivered by Buyer and constitntes a legal, valid and binding
obligation of Buyer enforceable against Buyer in accordance with its terms, except as

-enforcement may be limited by bankruptcy, insolvency, or other similar laws affecting the
enforcement of creditors’ rights generally and except that the availability of equitable
remedies is subject to the discretion of the court before which any proczeding therefor
may be brought. Subject to satisfaction or waiver of the condirions set forth in Article V,
the execution and delivery of this Agreement does not, and the consummation of the
transactions contemplated hereby will nat, conflict with or result in any violation of any
statute, law, rule, regulation, judgment, order, decree, or ordinance applicable to Buyer,
or its properties or assets thav, individually or in the ageregate, reasonably would be
expected to have a material adverse effect on the Business Condition of Buyer, ar
canflict with any provision of the Certificate of Incorparation or Bylaws of Buyer or
result in any breach or default (with or without notice or lapse of time, or both) under,
or give rise to a right of terminarion, cancallavon or accsleration of any obligation or to
loss of a material henefit under, ar result in the creation of 2 lien or encumbrance on
any of the properties or assets of Buyer pursuant to any agresment, COntract, nate,
mortgage, indenture, lease, fustrument, permit, concassion, franchise or license to which
Buyer is a party or by which Buyer or its properties or assets may be bound that would
reasonably be expected to have a material adverse effect on the Business Coudition. of
Buyer. No consent, approval, order or authorization of, or registration, declaration or
filing with, any Governmental Entity is required by or with respect to Buyer in
connection with the execution and delivery of this Agresment or the consummation by
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Buyer of the transactions contemplated hereby, except for (i) the filing of 2 pre-merger
notfication report under the SR Act, (ii) those required to be made or ﬂb.ain‘d b'e‘
Seller or any of iis affiliates, (iii) filings following the Closing umder federal and
securities laws relaring to issuance of the Shares; and (iv) such consents, approvals
orders, authgrizations, registrations, declarations and filings as would not have a materjal
adverse effect on the ability of Buyer to issne the Shares to Seller and assume the
Assumed Liabilities at the Closing,

33 Capitalization. The anthorized capital stock of Buyer ¢onsists of
100,000,000 shares of Common Stock, no par value, and 20,000,000 shares of Preferred
Stock, no par value, of which there were issuzsd and outstanding as of the close of
business on September 18, 1995, 30,791,674 shares of Common Stock and no shares of
Preferred Stock, There are no other outstanding shares of capital stock or voting

securities of Buyer other than shares of Buyer Common Stock issued after September 18,-

“1995 upon the exercise of options issued under the Buyer’s Amended and Restated 1987 .

Stock Option Plan (the "Buyer Stock Option Plan"). All outstanding shares of the
Cammon Stock of Buyer have been duly authorized, validly issued, fully paid and are
nonassessable and free of any liens or encumbrances other than any Hens or .
encumbrances created by or imposed upon the holders thereof. As of the close of
business on September 18, 1995, Buyer has reserved 9,663,665 shares of Commen Stock
for issuance to employees, directors and independent contractars pursuant to the Buyer
Stack Option Plan and the Buyer Employee Stock Purchase Plan, of which 5,256,108
shares are subject to outstanding, unexercised options. Other than this Agreement, there
are no other options, warrants, calls, nghts, commitments or agreements of any character
to which Buyer is a party or by which it is bound obligating Buyer to issue, deliver, sell,
repurchase or redeem, or canse to be issned, delivered, sold, repurchased or redeemed,
any shares of the capital stock of Buyer, or obligating Buyer to grant, extend or enter
into any such option, warrant, call, right, commitment or agresment. The shares of
Buyer Common Stock to be issued pursuant to this Agreement will be duly authorized,
validly issued, fully paid, and non-assessable.

34  SEC Documents: Buver Financial Statements, Buyer has made
available to Seller a true and complete copy of each statement, annual, quarterly and
other report, and definitive proxy statement filed by Buyer with the Securities and
Exchange Commission ("SEC”) since September 30, 1993 (the “Buyer SEC Documents™),
which are all the documcnts (other than preliminary matenal) that'Buyer was required
to file with the SEC since such date. As of their respective filing dates, the Buyer SEC
Documents complied in all material respects with the requirements of the Securites
Exchange Act of 1934 (the "Exchange Act”) or the Securities Act of 1933 (the "Securities
Act"), as the case may be, and none of the Buyer SEC Documents contained any untrue
statement of 3 material fact or omitted to state a material fact required to be stated
therein or necessary to make the statements made therein, in light of the circumstances
in which they were made, not misieading. The firancial statements of Buyer included in
the Buyer SEC Documents (the "Buyer Financial Statements") comply as to form in all
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‘material respects with applicable accounting requirements and with the published rules

and regulations of the SEC with respecs thereto, bave been prepared in accordance with
generally accepted accounting principles (except as may be indicated in the notes theretg
or, in the case of unasdited statements, as permitted by Form 10-Q of the SEC) and
fairly present the consalidated fnancial position of Buyer and its consolidated )
sobsidiaries at the dates thereof and the consolidated resulits of their operations and cash
flows far the periods then ended (subject, in the case of unandited statements, to normal,
recurring andit adjustments). Since September 30, 1994, there has been no matedal
change in Buyer's accounting policies except as described in the notes to Buyer's
Financial Statements.

35  Compliance with Law. Buyer has conducted its business so 25 fo
comply in all material respects with all laws, rules and regulations, judgments, deccees or
orders of any Governmental Eantity applicable to its operations except whers the fallure
§a ta camply reasonably would not be expected to have a material adverse effect on the
Business Condition of Buyer. As of the date herecf, thers are no judgments or orders,
injunctions, decrees, stipulations or awards (whether rendered by a court or- '
administrative agency or by arbitration) against Buyer with any contimuing effect that
reasonably would be expected to have a material adverse affect on the Business
Condition of Buyer. To the knowledge of Buyer, there Is na investigation by any
Gavernmental Entity with respect to Buyer pending against Buyer which is reasonably
likely to have a material adverse effect on the Business Condition of Buyer.

36  No Defaults. To the knowledge of Buyer, Buyer is not, nor has
received written notice that it would be with the passage of time, (i) in violation of amy
provision of its Certificate of Incorporation or Bylaws or (ii) in defanit or violation of
any term, condition or provision of (A) any judgment, decree, order, injunction or
stipulation applicable to Buyer or (B) any agresment, note, mortgage, indenture,
contract, lease or inswument, permit, concession, franchise or license to which Buyer isa
party or by which Buyer may be bound, in any such casé in 2 manmer that reasonably
wauld be expected to have a material adverse effect on the Business Conditon of Buyer.

37  Litigation. There is no action, suit, procecding, claim or
governmental investigation pending or, to the knowledge of Buyer, threatened, against
Buyer which reasonably would be expected to have, a material adverse cffect on. the
Business Condition of Buyer. There is no action, suit, proceeding, claim or governmental
invesdgation pending against Buyer as of the date hereof which in any manner challenges
or seeks to prevent, enjoin, alter or materially delay any of the ransactions ¢onremplated
hereby.

3.8  Absence of Certain Changes. Since Tune 30, 1995, Buyer has
conducted its business in the ardinary course and, except for the execution, delivery and
performance of this Agreement or as required hereby, there has not occurred: (a) any
material adverse change in the Business Condition of Buyer; (b) any entry ino any
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material commirment or transaction by Buyes, other than in the ordinary course of
business; (¢) any damage, destruction or loss, whether covered by msurance or nat,
materially and adversely affecting the Business Condidon of Buyer; or (d) any acquisition
or disposition of & material amount of property or assers of Buyer outside of the ordizasy
course of business. '

39 Agreements. Each agreement, contract, mortgage, indenture, plan,
lease, instroment, permit, concession, franchise, arrangement, liccnse and commitment
that is an Exibit to Buyer’s most recent Form 10-Q is valid and binding an Buyer, and
is in full force and effect, and Buyer has not breached any provision of, nor isitin
defiult under the terms of, any such agreement, contract, mortgage, indenture, plan,
lease, instrument, permit, concession, franchise, arrangement, license or commitment
except for such failures to be valid and binding or in full force and effect and such
breaches ar defanlts as reasonably would not, be expected to have a material adverse
effect an the Business Condition of Buyer. :

3.10 Tax Remrns and Reports. Except as reasonably would not be
 expected to have a material adverse effect on the Business Condition of Buyer:

@ Buyer bas timely filed all federal, state, local and
foreign returns, estimates, information statements and reports (Returns) relating to Taxes
required 10 be filed by it, except such Returns which are not material to Buyer, and has
paid all Taxes shown to be due on such Returns or is contesting them in good faith.

(i) Buyer has withheld with respect to its employees all
fedaral and state income taxes, FICA, FUTA and other Taxes required to be withheld.

' (i) Buyer has not been delinquent in the payment of azy
Tax nor is there any Tax deficiency outstanding, proposed or assessed against Buyer, nor
has Buyer executed any waiver of any statute of limitations on or extending the period
for the assessment or collection of any Tax.

(iv) No audit or other examination of any Return af Buyer
is presently in progress, nor has Buyer been notified of any request for such an audit or
other excamination. .

4 ) None of Buyer's assets are treated as "tax-exempt use
property” within the meaning of Section 168(h) of the Code.

(vi) Buyer is not, and hss not been at any time, a "United
States real property holding corporation” within the meaning of Section 397(c)(2) of the
Code. ’
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3.11 Technolosy, To the knowledge of Buyer, as of the date hereof,
Buyer owns, co-owns or is licensed or otherwise endtled to use rights to all patents, /
trademarks, trade names, service marks, copyrights, mask work rights, wade secret rights,
and other intellectual property rights and any applieations therefor, and all maskwarks,
net lists, schematics, technology, source code, know-how, computer software programs
and all other tangible information or material, that are used in its business as currently (

conducted (the "Buyer Intallectual Property Rights”). /
312 Gaversmental Authorizations and Uiceuses. Buyer is the holder of

all licenses, authorizations, permits, concessions, certificates and other franchises of any
Gavernmental Eatity required to operate its business, the failure to hold which
reasonably would be expected to have a material adverse effect on the Business
Condidon of Buyer (collectively, the "Buyer Licenses®). The Buyer Licenses are in full
force and effect. There is not now pending, or to the knowledge of Buyer is there
threatened, any action, suit, investigation or proceeding against Buyer before any
Governmental Endity with respect to the Buyer Licenses, nor is there any issued or
outstanding notice, order or complaint with respect to the viclation by Buyer of the
terms of any Buyer License or any rule or regulation applicable thereto, except in any
suck case as reasonably would not be expected to have a material adverse effect on the
Business Candition of Buyer.

3.13 Enviroumental Matters, To Buyer's knowledge, Buyer has at all
relevant times been in materisl compliance with all environmental laws, and has received
no PRP naotices or functionally equivalent notices from any governmental agencies or
private parties concerning releases or threatened releases of any “hazardous substance®
as that term is defined under 42 U.S.C. 9601(14). .

3.14 Proprietary Information and Inventions and Confidentiality
Agresments. To the knowledge of Buyer, each employee, consultant, and officer of
Buyer has executed a proprietary information and inventions and confidentiality
agresment, copies of which have been made available to counsel to Scilez, and it is
Buyer's policy that such agresments he executed by each new empioyee, consultant,
officer and director of Buyer in the ordinary course of Buyer's business.

315 i@n_l&.g_f_&g% When issued to Seller at the Closing, the Shares
will be duly authorized, validly issued, fully paid and nonassessable, free snd clear of any
and all liens and encumbrances of any kind, except as may be imposed by Seller.

3.16 Nog Implied Representations. It is the explicit intent of each party
hereto that Buyer is not making any representation or warranty whatsoever, express or
implied, except those representations and warranties of Buyver contained in this
Agreement or in the Buyer Disclosure Scheduie,
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ARTICLE IV

CERTAIN COVENANTS

41 Conduct of Business of Seller. During the period from the date of
this Agreement and continuing until the earlier of the termination of this Agresment and
the Closing Date, Seller agraes (except to the extent that Buyer shall gtherwise consent
in writing), to carry on the Business in the usual, regular and ordinary course in
substantially the same manmer ag heretofore conducted, including sales of products in a
manner and on terms cqnsistent with past practices, to pay or perform other obligations
when due, and use all reasonable efforts consistent with past practice and palicies to
preserve intact the Business, keap available the servicss of its present officers and key
explayees and preserve their relationships with customers, suppliers, distributors,
licensors, licensees, and others having business dealings with it, all with the goal of
preserving unimpaired the Business at the Closing Date. Except as contemplated by this
Agresment, Seller shall not, with respect to the Business, without the prior written -
consent of Buyer (which shall be given, or reasonably withheld, within one business day
after receipt of written request therefor) (a) enter inta any commitmeant or transaction
ot in the ordinary course of business; or (b) enter into any strategic alliance ar joint
marketing arrangement or agreement.

42  Conduet of Business of Buver. During the period from the date of
this Agreement and contimuing until the earlier of the termination of this Agresment and

the Closing Date, Buyer agrees (except to the extent that Seller shall otherwise consent
in writing), to camry on its business in the usval, regular and ordinary course in
substantially the same manner as heretofore conducted, to pay or perform other
obligations when due, and use all reasonable efforts consistent with past practics and
Palicies to preserve intact its business, keep available the services of its present officers
and key employess and preserve their relationships with customers, suppliers,
distributors, lcensors, licensees, and others having business dealings with it, all with the
goal of preserving unimpaired its business at the Closing Date. Except as contemplated
by this Agreement, Buyer shall not, without the prior written. consent of Seller (which
shall be given, or reasonably withheld, within one business day after receipt of written
request therefor) (a) emter into any commitment or transaction not in the ordinary
course of business; (b) enter into any strategic alliance or joint marketing arrangement
ar agreement; (¢) declare or pay any dividends an or make any other distributions
(whether in cash, stock or property) in respect of any of its capital stock, or split,
combine or reclassify any of its capital stock or issue or authorize the issuance of any
ather securities in respect of, in lien of ar in substtution for shares of capital stock of
Buyer, or repurchase, redesm or otherwise acquire, directly or indirecty, any shares of
its capital stock (or aptions, warrants ar ather rights exercisable therefor); (d) except for
the issnance of shares of capital stack of Buyer upon exercise or conversion of aptions
granted to employees, issue, deliver ar sell ar authorize or prapose the issnance, delivery
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ar sale of, or purchase or propose the purchase of, any shares of its capital stock or
securities canvertible into, or subscripians, rights, warrants or options to acquire, or
other agreements ar commitments of any character obligating it to issus any such shares
or other convertible securities; or (¢) canse or permit any amendments to its Cerfifiz;::
of Incorporation ar Bylaws. '

43 o Salicitation. Until the earlier ta occur of (i) the Closing Date
and (i) the date of termination of this Agreement pursuant ta its terms, as the case may
be, Seller will not (nor will Seller permit any of Seller’s officers, directors, agents,
representatives ar affiliates to) directly or indirectly, take any of the following actions
with any party other than Buyer and its designees: solicit, encourage, initiate or
participate in any negotiations or discussions with respect ta, any offer or proposal to
acquire all or any portion of the Bnsiness. Umtil the earlier to occur of (f) the Closing
Date and (ii) the date of termination of this Agreement pursuant to its terms, as the case
may be, and except to the extent the Board of Directars of Buyer believes (afier
consultation with outside legal counsel) it necessary to comply with its fiduciary duties,
Buyer will not (nor will Buyer permit any of Buyer's officers, directors, agents,
representatives or affiliates to) directly or indirectly or indirectly take any of the
following actions with any party other than Seller and jts designees: solicit, encourage,
initiate or participate in any negotiation or discussions with respect to, any offer or
proposal to acquire all or any portian of the business of Buyer.

" 4.4  Agcess to Information. Seller and Buyer shall each afford the other
and {ts accountants, counsel and other representatives, reascnable access during normal
business hours during the period prior to the Closing Date to (a) all of its properties,
books, contracts, commitments and records, and (h) all other information concerning the
business, properties and personnel (subject to restricions imposed by applicable law) of
it as the other may reasonably request (it being understood that access ta information
concerning Seller shall pertain only to the Business).

45  Confidentiality. Each of the parties hereto hereby agress to keep
such information or knowledge obtained in any invesdgation pursuant to Section 4.4
confidential; provided, however, that the foregaing shall not apply to information or
knowledge which (a) a party can demonstrate was already lawfully in its pessession prior
to the disclosure thereof by the other party, (b) is generally known to the public and did
not become 50 known through any violation of law or this Agresment, (c) became known
to the public throngh no fault of such party, (d) is later lawfully acquired by such party
from other sources, (e) is required to be disclosed by order of court or government
agency with subpoena powers or (f) which is disclosed in the course of any litigation
between any of the parties hereto.

4.6 Expenses. Whether or not the Acquisition is consummated, all feas
and expenses incured in connection with the Acquisition including, without imitation,
all legal, accounting, finaneial advisory, consulting and all other fees and expenses of

BPHBAT\AB\0127981.04 21
19/19¢95 T



third parties ("Third Party Expenses™) incurred by a party in connection with the
negotiation and effectuation of the terms and conditions of this Agresment and the
transactions enmtemplared hereby, shall be the obligation of the respective party
incurring such fees and expenses. ’

] 47  Public Disclosgre. Buyer and Seller shall issue a joint press release
with respect to the subject matter of this Agreement. _

_ 48 Consents, Seller shall use commercially reasonably efforts to obtain
all necessary conseats, waivers and approvals under any of the contracts of the Business
22 may be required in connection with the Acquisition 5o as to transfer to Buyer all
rights of Seller thereunder as of the Closing.

49 Commersially Reaspnable Efforts. Subject to the texms and
conditions provided in this Agreement, each aof the parties hersto shall nse its
commercially reasonable efforts to take promptly, or cause to be taken, 2all actions, and
to do promyptly, or cause to be done, all things necessary, proper or advisable under
applicable laws and regulations: to consummate and make effective the transactions
contemplated herehy, to obtain all necessary waivers, consents and approvals and to
effect all necessary registrations and filings, and to remove any injunctions or other
impediments or delays, legal or otherwise, in order to consummate and make effective
the transactions contemplated by this Agreement.

410 Notification of Certain Matters. Seller shall give prompt natice to
Buyer, and Buyer shall give prompt notice to Seller, of (i) the occurrence or
non-occuTenuce of any event, the accurrence or non-occurrence of which is likely to
cause any represefitation or warranty of Seller or Buyer; respectively, contained in this
Agresment 1o be untrue ar inaccurate at or prior to the Closing Date and (i) any failure
of Seller or Buyer, as the case may be, to comply with or satisfy any covenant, condition
or agreement t0 be complied with or satisfied by it hereunder; provided. howsver, that
subject to Section 4.11, the delivery of any notice pursuant to this Section shall not limit
or otherwise affect any remedies available to the party receiving such notice.

411 Deliverv of Schedules. It is understood that the Seller Disclosure
Schedule and the Buyer Disclosure Schedule may not be complete as of the date hereof.
Because of this, the partes agree that until 5:00 Califarnia tme on Qctober 15, 1995,
Seller and Buyer shall each be permitted 10 amend its respective Disclosure Schedule so
as to qualify the representations and warranties of such party comtained in this
Agreement (as each may be so amended, the "Subsequent Seller Disclosure Schedule”
and the "Subsequent Buyer Disclosure Schedule”, respectively). It is further understood
that, to the extent that this Agreement is nat terminated pursuant to Section 7.1 (d) or
7.1(e) after delivery of any such Subsequent Disclosure Schedule, the representations and
warranties in this Agresment of the party delivering such Subsequent Disclosure
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Schedule shall be qualified in their eatirety by the modifisd or supplemented disclosures
contained therein.

412 Agdditional Documents and Further Assurances. Each party herets,
at the request of ancther party hereto, shall exccute and deliver such other instruments
and do and perform such other actsaudthmgsasmaybcnec:smy or desirable for -
effecting completely the consummation of this Agreement and the transactions
contemplated hereby.

4.13 Treatment of Emplovees of the Businsss, Following the execution
and delivery of this Agreement and prior to Closing, the person(s) responsible for the
hiring of Buyer’s persounel and the person(s) responsible for the hiring of Seller's
personnel shall agree upon an employee bezefits package (the "Benefits Package”) which
in their mutnal opinion shall be sufficiently enticing to attract and retain a nmumber of
existing emplayees of the Business as new employees of Buyer. The Benefits chkage
shall credit Seller’s employees who become employses of Buyer with all years of service
accrued by such employes with Seller or any predecessor of Seller or the Business.

Buyer shall offsr employment consistent with the terms of the Benefits Package to any of

the employees of the Business it shall so choose. Seller will use reasonable commercial
efforts to assist Buyer to encourage such employees to hecome employees of Buyer and
10 support an orderly and successful transition. Except as may be agreed between Buyer
- and Seller in accordancs with the preparation of the Benefits Package, Buyer shall not
be required to assume any obligation of Seller with respect to Habilities relating to such
employees, including without limitation, obligations for accrued vacation time, severance
arrangements, workers’ compensation ar any Lability for any insurance, medical or other
welfare benefits, other thap under Buyer's plans. In addition, all welfare or beneiit
claims relating to the period prior to midnight on the Closing Date shall be the -
responsibility of Scller, Buyer agrees to have completed ell hiring of employees pursuant
t0 this Section 4.13 prior to February 29, 1996.

Seller’s employees shall contimue to be employees of Seller through the
Closing and through the Closing Seller shall contimie in force all emplayes benefits and
salanes in place as of the date of this Agreement, subject to suck changes as may occur
in the ordinary course of Seller’s business.

Seller agrees to use its reasonable commerdal efforts to sapport the
transition of the Business to Buyer, inclnding without limitation, cooperauon betwesn
Seller’s sales and field service personnel and Buyer's salcs and field servics pcrsounel to
help assure an orderly transition of customer accounts.

4.14 Tax Returns. Seller shall be respansible for and pay when due (i)
all of Seller’s Taxes attributable to or levied or imposed upon the Assets relating or
pertaining to the period (or that portion of any period) ending on or prior to the Closing
Date, excapr for Sales Taxes, if any, which are the responsioility of Buyer pursuant to
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Section Lz(d) bereof, and (ii) all Taxas attributable to, levied or imposed upon, or
inenrred in connection with the Seller’s business operations, ather than the Business,
following the Closing Date.

4.15 Bulk Sales. Buyer hereby agrees to waive the requirement, if any,
that Seller comply with any bulk transfer law which may be applicable to the ransactions
cantemplated by this Agreement; provided, that Seller agrees to indemnify and hold
harmless Buyer with respect to any noncompliance with such laws and Buyer's waiver
with respect thereto.

416 SVRX Licenses,

() Following the Closing, Buyer shall administer the collection
of all royalties, fees and other amounts due under all SVRX Licenses (as listed i in detail
under jtem VI of Scbedule 1.1(a) hereof and referred to herein as "SVRX R
Within 45 dnys of the end of each fiscal quarter of Buycr, Buyer shall deliver to Sellcr ar
Seller’s assignes 100% of any SVRX Raoyalties collected in the immediately preceding -

. dili seek to collect all such royalti funds and other amounts

%uwmmmmmmwo [¢3) SVRX Bocmsees ideatified
Seller during each quarter in which SVRX Royalties are collected). In consideration
of such activities described in the preceding sentence, Seller shall pay to Buyer within §
days of receipt of SVRX Royalties from Buyer as set forth in the precading sentence, an

administrative fee equal to 5% of such SVRX Royalties. -

{b)  Buyer shall not, and shall not have the anthority ta, amend,
- - modify or waive any right under or assign any SVRX License without the € PTioT wiiteenr- .
Consent of Beller... [0 addition, atmmmzéhaﬂ
, .ég}cpq, supplement, ROy, 00 Walive- Oy LG , ,
SVRX License ta th:: extent sg di maxmcr MMJLQL Tn the cvent
BT, Seller shall ba 1 be anthorized, and hg;eg'f_ gﬁ,‘%mmw
‘“Eﬁmhalf Buyer shall not, and shall bave no right to, enter
"TGT amendments of the S VRX [IeErscs, except a5 may be madently involved through 1ts
'—jﬁﬁ "o sell g a.nd License the Asgets or the Mer (erged Product (as such texm is defined T
" the proposed Operating Agreement, attached hereto as Exhibit $.1(c)) or future versions
thereof of the Merged Product. _ TTT————

‘-_-—ﬂ-"-?

(¢)  Seller further covenants that immediately following the
Closing Date ceither it, nor any of its officers, directors or employess shall (i) take any
material action designed to promote the sale of SYRX products or (ii) provide material
compensation to any employes designed and intended to incemtivize such employes to
promote the sale of SVRX praducts, except for actions incidental to unrelated business
activiries of Seller.
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4.17 Audited Financials. The parties shall wark diligendy together to
prepare audited financial statemeants relating to the Business as may be requirad for
Buyer's financial reparting requirements under the federzl securities laws. The costs
associated with preparation of any required audited finandal statements shall be shar=3
equally between Seller and Buyer.

4.18 Development of Merred Product. Following the Closing, Buyer
shall diligently and vigorously market, sell and promate the Business. In addition, Buyer
shall use its commercially reasonable efforts to complete the Merged Product (as such
term is defined in the proposed Operating Agreement) by a date not later than
December 31, 1997 to be agreed upon by Buyer and Seller. Buyer shall be emtitled to
modify the specifications of the Merged Product provided that any modification is
previously reviewad by the Architecture Board described in Section 3(e) of the proposed
Operating Agreement, and (i) does not impact upon the anticipated migration of Seller's
customers to the Merged Product, or (i) eases the anticipated migration of the Merged
Product to the White Box Product (as such term is defined in the proposed Operating
Agreement). Notwithstanding the foregoing, without the prior written appraval of the
Architecture Board, Buyer shall not change the spedifications of the Merged Praduct
such that the Merged Product will not include the "NetWare Services” specifieation set
forth on Exidbit A of the propased Operating Agreement. .

419 License of Networking Servicas. Seller and Buyer acknowledge that
Eiger contains, and future releases of UnixWare and/or Eigar will contime to contain,
substantial networking services which form a part of and are currently sold in confuncton
- with Seller’s product known as NetWare (the NetWare portian of such products to be
referred to hereinafter as the "NetWare Parton”), Prior to the Closing Date, Seller and
Buyer shall enter into 2 license agreement with respect to the NetWare Portion, such

agreement to be on customary terms to be negotiated in good faith by Seller and Buyer. -

ARTICLE Y
CONDITIONS TO THE ACQUISITION

5.1  Conditions to Qblisations of Each Party to Effect the Acguisition.
The respective obligations of each party to this Agreement to effect the Acquisition shall
be subject to the satisfaction at or prior to the Closing Date of the following conditions:

()  No Injunetions or Restraints: Tlegality. No temoporary
restraining order, preliminary or permanent injunction or other order issuad by any court

of competent jurisdiction or other legal restraint or prohibition preventing the
consummation of the Acquisition shall be in effect, nor shall any praceeding brought by
an administrative agency or commission or ather governmental authority or
instrumentality, domestic or foreign, seeking any of the foregoing be pending, nor shall
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there be any action taken, or any statute, rule, régulaﬁon or order ¢nacted, extered,
exforced or deemed applicable to the Acquisition, which makes the consummation of the
A::qni;iﬁon Hiegai, :

(b) The waiting period under the Hart-Scott-Rodino Antitrust
Improvement Act shall have expired. )

(<)  The parties shall have eatered into 2 mmutually satisfactc
Operating Agreement Because cartain terms contained herein are defined in the
propased Operating Agresment, a non-binding form of the proposed Operating
Agreement is attached hereto as of the date hereof for definitional purposes anly;
notwithstanding the foregoing, Seller and Buyer have agreed upon the terms of Exhibit A
and Exhibjt B of the proposed Operating Agreament and the terms set forth in Exhibit
5.1(c) regarding Eiger development, and will accordingly be bound thereby.

32  Addidonal Conditions to Obligations of Seller, The obligations of
Seller to consummate and effect this Agreement and the transactions contemplated.
hereby shall be mbject to the satisfaction at or prior to the Closing Date of each of the
following conditions, any of which may be waived, in writing, exclusively by Seller:

: (a) eoresentations. Warranfies and Covenan
representations and warranties of Buyer in this Agreement (as may be modified by the
Subsequent Buyer Disclosure Schedule) shall be true and correct in all material respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time, and Buyer shall have performed and complied with all covenants,
obligations and conditions of this Agreement required to be performed and complied
with by it in all material respects as of the Closing Date. - - o s

(b) Certificgte of Byver. Seller shall havc been provided with a
certificate duly executed an behalf of Buyer to the effect that, as of the Closing Date:

D all representations and warranties made by Buyer in
this Agresment are true and complete in all material respects;

@) gll covenants, obligations and conditions of this
Agreement to be performed by Buyer on or before such date have been so performed in
all material respects; and

(iii) there are na pending negotiations with respect to any
offer to acquire all or any partion of the business of Buyer.

(¢)  Legal Ouinion. Seller shall have received a legal opinion
from legal counsel to Buyer, in form and substance reasonably satisfactory to Seller,
relating to due authority, execution, validity and similar matters.
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(d) ~ No Marerial Adverse Change. There shall not have orem s
any material adverse change in the Business Condition of Buyer between the date of this
Agreement and the Closing Date,

53 litional ditic 3 I. The obligations
of Buyer to consummate and effect this Agreemcnt and the transactions contemplated
hereby shall be subject to the satisfaction at or priar to the Clasing Date of each of the
following canditions, any of which may be waived, in writing, exchusively by Buyer:

Regreseptations, Warranties and Covenants. The
representations and warranues of Seller in this Agreement (as may be modified by the
Subsequent Seller Disclosure Schedule) shall be true and correct in all matexial respects
on and as of the Closing Date as though such representations and warranties were made
on and as of such time and Seller shall have performed and. complied with all covenants,
abligations and conditions of this Agreement required to be performed and comphed
with by it as of the Closing Date in all material respects.

(b)  Cenificate of Seller. Buyer shall have been pmvxded‘thh a
certificate executed on behalf of Seller by its Chief Executive Officer 1o the effect that,
as of the Closing Date:

(1) all representatmns and warranties made by Seller int
this Agrecment are true and complete in all material respects, and

(if) all covenants, obhganons and conditions of this
Agreement ta be performed by Seller on or before such date have be°n 50 pexformed in
all material respects.

() Legal Opinion. Buyer shall have received a legal opinion
from Iegal counsel to Seller, in form and substance reasonably satisfactory to Buyer,
relating to due authority, execution, validly and similar matters,

(d) No Material Adverse Changas, There shall not bave
aceurred any material adverse change in the Business Condition of the Business betwesn
the date of this Agreement and the Clasing Date.

ARTICLE VI

CERTAIN CORPORATE GOVERNANCE MATTERS

6.1  Nomination of Diractar to Buver's Board of Diractors. As of the
Closing and theveafter until such time as Seller together with its affiliates shall cease to

own more than 5% of the outstanding shares of Common Stock of Buyer (the "Threshcld
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Date”) and except as set forth further below, Buyer shall cause one individual designatad

- by Seller (the "Seller Designee") 1o be nominated for election to the Board of Directors
of Buyer, whick Seller Designee shall be a Senior Executive Officar or outside board
member of Seller and reasanably acceptable to Buyer, In the event that the Scller
Designes shall be elected as a director of Buyer, but shall cease to serve as a director of
Buyer prior to the Threshald Date, Seller shall have the right to designate another
individual to fill the vacancy created by such cessation in order ta serve as a member of
the Board of Directars of Buyer. The right to nomination for election to Buyer's Board
af Directors as set forth in this Section 6.1 shall terminate in the event that Seller’s core
produocts become direstly competitive with Buyer.

62  Rieht to Maintain.

- (a)  Undl the carlier to occur of (i) Threshold Date; (ii) Sellex’s
core products becoming competitive with Buyer's core products or (iii) the expiration of
three years from the date of this Agreement, in the event (including 2 public offering),
Buyer desires to sell and issue shares of its capital stock or rights, options or other
secuxities exercisable for or convertible into shares of its capital stack (directly or
indirectly) and whether or not such right or option is immediately exercisable or
convertible, then Buyer shall first notify Seller of the material terms of the proposed sale
and shall permit Seller to acquire, at the time of consummation such proposed issnance
and sale and on such terms as are specified in Buyer's notice to Seller, such mumber of
the shares of capital stock or other securities of Buyer proposed to be issued as would be
required to enable Seller to maintain its voting and ownership rights in Buyer following
such issnance, on a percentage basis, at 2 level maintained by it immediately prior to
such proposed issuance, Seller shall have ten (10) days after the date of any such notice
to elect by notics to Buyer to purchase such shares or securities on such terms and at the
time the proposed sale is consummated.

®) The rights set forth in Section 6.2(a) shall not apply to (I) the
issnance of shares or grant of options to purchase shares of Common Stock under
Buyer's employe= stock purchase and stock apton plans, net of repurchases or
cancellations and (ii) bona fide business acquisitions,
63 jehis of First Refusal on Ch: of Control.

(a)  First Refusal Rieht

(1) Until the earlier of (i) Threshold Date and (ii) thres
(3) years from the Closing Date, in the event Buyer’s Board of Directors has approved
an intendon to merge with, sell shares represenring 50% or more of the voting power of
Buyer to, or sell all or substantially all of Buyer’s assets to any of the six (6) pardes
identified by Seller in Schedule 6.3(z) hereof, Buyer shall deliver a norice (an
"Acquisition Notice") 1o Seller, which Acquisition Narice shall be kept confidential by
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Seller, setting forth the proposed material terms of the mezger, sale or acquisition,
including the structure and price terms of the merger, sale or acquisition, the name and
address ofthcpa:typmpascd ta acguire or mesge with Buyer and the date on or abaut
which such sale or merger is praposed to be made (the date of such an Acquisition
Notice being an “Acquisition Notice Dats"). Seller shall have the right of first refusal to
acquire or merge with Buyer on the terms set forth in the Acqmsmon Notice (subject to
the valuation provisions of Section 6.3(b) below), as pravided in this Section. If the
terms in the Acquisition Notice contemplate 2 tax-frec reorganization then Seller’s right
of ﬁrst refusal may only be exercised if Seller praposes a tax-free rearganization.

(5] Seller shall have until ten (10) days after the later of
{i) receipt of an Acquisition Notics and (ii) the date Seller receives notice of the
completmn of the appraisal of any items included as part of the praoposed consideration
specified in the Acquisition Notice that are subject to valuation pursaant to Section
6.3Cb) to elect by notice to Buyer to acquire or merge with Buyer an the terms set forth
in the Acquisition Notice. If Seller notifies the Buyer within such time period of its
election to so acquire or merge with Buyer, a closing with respect to such acquisition or
raerger shall be held at the principal office of Buyer (or at such other place as may be
agresd upon by Buyer and Seller) on & date and at a time which are mutually agreeabla
to Buyer and Seller, but in no event later than the later to occur of (i) foriy-five (45)
days after receipt by Buyer of such notice of Seller’s election and (if) five (S) days after
the receipt of any governmental consent or approval necessary for the consommation of
such fransaction, including, but not limited to, any such approval or consent required
under the HSR Act.

(i) ]’n the event Seller elects not to exercise the foregomg
right of first refusal, Buyer shall have six (6) months to sell Buyer on the same matedal
terms as are set forth in the Acquisition Notice. If Buyer propases to sell to or merge
with one of the identified parties on terms more favorable to such party than thase set -
forth in the uotice, or proposes to sell to or merge with one of the identified parties after
the six (6) month period, it shall first notify Seller and Seller shall have another
opportunity ta exercise its right of first refusal.

(b)  Appraisal Procedure.

@ Whenever the terms of a proposed sale or merger
include farms of consideration other than cash or securitfes which are raded on a
National Exchange (as defined below), Seller shall bave the option to exercise its first
refusal right under this secton by paying the "Appraised Value" in cash of such praposed
non-cash consideration. "Appraised Value" shall mean the fair saleable value of such
mon-cash cansideration as of the Acquisition Notice Date, and shall be determined in the
manner set forth in clause (i) below. If an item of consideration constitutes securiries
which are traded on a Narional Exchange (a5 defined below), the valuc of such items
shall be the average of the closing prices of such securities on such exchange during

BPHPAT\RE\O14TIBI.06 L]
09/19/95 29.



(with reference to the principal trading market if such sccurities are traded on more than
ane National Exchange) each day within the fifteen (15) trading days on such Nariszs?
Exchange prior to the applicable Acquisition Natice Date. If the terms of the proposed
sale or merger include securities which are traded on a National Exchange in a tax free
rearganization, then Seller’s right granted under this Section 6.3 may only be exercised
by Seller paying in its own securities where the valuc is determined on the same basis as
s¢t forth in this Section 63(b)(if). I the transaction spedified in the Acquisition Notice
is a taxable transaction and the form of consideration is in securities traded on &
National Exchange, then Seller shall have the option of paying in cash in its own
securities where the value is determined on the same basis as set forth in this Section

6.3(b) (1.

For purposes of this provision, "National Exchange"
means the New York Stock Exchange, the American Stock Exchange, the Midwest Stack
Exchange, the Pacific Stock Exchange or the Narional Market System of the National
Assodiation of Securities Dealers, Inc. ' -

. @)  The determination of *Appraised Value" shall be made
by an investment banking firm or other qualified consultant of nationally recognized
standing, in accordance with this pravision. Buyer and Seller shall endeaver to mtzy

. agree upon the investment banking firm or other qualified consultant to undertake such

determination. In the event Buyer and Seller fail to so agree within five (5) business
days after the Acquisition Notice Date, within two (2) business days after such failure
each of Buyer and Seller shall choose one such investment banking firm or other

qualified consultant and within five (S) business days after such failure, the respective

- chosen firms shall be required to choose a third such investment banking firm or other . . .. -

qualified consultant to make such determination of the Appraised Value; and the
determination of such third investment banking firm or ather qualified consultant of the
Appraised Value shall be binding. The investment hanking firm or other qualified
consultant selected pursuant hereto to make the determination of the Appraised Value
shall be required to make such determination within rwenty (20} business days after its
selection. Buyer shall pay all costs and fees of up to the three such investment banking
firms or other qualified consuitants, and shall cooperzate fully with the investment
banking firm or other qualified consultant selected to make such determination by
pramptly praviding such information as is requested by such firm.

(c)  Expansion of Seller's Rishts Relating to the Licensed
Technology ypon a Change of Control. Until two (2) years from the Closing Date, in
the event Buyer bas merged with, sold shares representing S0% or more of the voting
power of Buyer to, sald all ar substantially all of Buyer’s assets to, or engaged voluntarily
in any other change of control transaction with, any party ideutified by Seller on
Schedule 6.3(a) hereof, or in the event any party identified by Seller on Schedule 6.3(a)
hereof, shall acquire shares representing S0% or more of the voting power of Buyer,
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Scller shall autamatically have unlimited, royalty-free, perpetual rights ta the Licensed
Technology.

6.4  Registration Rights.
(a)  Seller Demand Rights.

() Remuest for Regigrradon. Int case at any time from
and after the Closing Buyer shall recsive from Seller 2 written request that Buyer effect
any rcglstraﬂnn with respect to all or a part of the Shares (or any securities issned or
issuable in respect of the Shares; collectively, the "Registrable Secnrities™), provided that
the mumber of Shares (or other securities) designated by Seller to be included in such
registration would result in an anticipated aggregate offering price of at least $5,000,000,
Buyer will as soon as practicable, use its reasonable cammercial efforts to effect sach
registration (including, without limitation, the execution of an undertaking to file pre-
effective and post-effective amendments and supplements, apprapriate qualification
under the applicable blne sky or other state securities laws and appropriate compliance |
with exemptive regulations issued under the Securities Act and any other governmental
requirements or regnlations) as may be so requested and as would permit or facilitate
the sale and distribution of all or such portion of Registrable Securities as are specified
in such request; ,g_gg;g_d_, that Buyer shall not be obhgated to take any action to effect
any such registration after Buyer has effected two registratious pursuant to a request hy
Seller hereunder, A registration proceeding pursuant to this section which is
subsequently withdrawn prior to effectiveness of a registration statement under the
Securities Act shall not be considered an effected registration, qualxﬂcauon or
. ,comphancc for purposes of the two demand registrations to which Sefler is entitled.

Subject to the foregoing, Buyer shall file a registration statexent covering
the Registrable Securities so requested or atherwise elected to be registered as soon as
practicable, but in any event within sixty (60) days, after receipt of the request of Seller,
provided thar Bnyer shall have the right to defer such registraﬁon for a perod of up 10

- ninety (90) days following the receipt of such a request if in the opxmon of the Board of
Directors of Buyer, it would be scnously derrimental to Buyer for a registration
statement to be filed.

(i) Underwriting, If Seller intends to distribute the
Registrable Securities covered by its request by means of an underwriting, it shall so
advise Buyer as a part of its request made pursuant to Section 6.4(2)(i). Buyer shall
enter into an underwritdng agreement in customary form with the underwriter or
underwriters selected for such underwriting by Seller, which underwrirer or underwriters
shall be reasonably acceptable to Buyer,
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(®) v istration,

@ Notice egistration, If at any time or from time to
time after the Closing Buyer shall determine to register any of its securities for its own
accomnt (other than a registration relating solely to cmployec stock option or purchasé
plans ar relating solely to a Rule 145 transaction), Buyer will:

(4) promptly give ta Seller written notice thereof (which
shall include a list of the jurisdictions in which Buyer intends to attempt to qualify such
securities under the applicable blue sky or ather state securities laws); and

' (B) include in such registration {(and any related .
qualification under blue sky laws or other compliance), and in any underwriting involved
therein, all the Registrable Securities specified in a wxittea request or requests, made
within thirty (30) days after the date of such written notice from Buyer to Seller, except
as set forth in Section 6.4(b)(li). ‘ .

(i) Underwriting. If the registration of which Buyer gives
natice is for a registered public offering involving an underwriting, Buyer shall sa advize
Seller as a part of the written natice given pursuant to Section 6.4(b)I)(A). In such
event the right of Seller to registration pursuant to Secton 6.4(b) shall be conditioned
upon Seller’s participation in such underwriting and the inclusion of Seller’s Registrable
Secyrities in the underwriting to the extent provided herein. Xf Seller proposes o
. distribute its securities through such underwriting it shall (together with Buyer and other
bolders distributing their securities through such underwriting) enter into an underwriting
agreement in customary form with the underwriter or underwriters selected for such - -
underwriting by Buyer. Notwithstanding any other provision of this Section, if the
managing underwriter determines that marketing factors require a limitation of the. .
number of shares to be underwritten, the underwriter may limit the number of
Registrable Securities to be included in the registration and underwritng but in no event
shall (i) the amount of Registrable Securities of Seller inciuded in the offering be
reduced below twenty-five percent (25%) of the total amount of securities included in
such offering or (i) notwithstanding (i) above, any shares being sald by a shareholder
exercising a demand registration right similar to that graoted in Section 6.4(a) and
granted by Buyer prior to the date of this Agreement he excluded from such offering,
and in such situation Seller’s shares may be completely excluded from registration.
Buyer shall advise Seller of any such limitations, and the number of Registrable
Securides that may be included in the registration. If Seller disappraves of the terms of
any such wnderwritng, it may elect to withdraw therefrom by written notice to Buyer and
the underwriter. Any Registrable Securities excluded or withdrawn fom suck
underwriting shall not be included in such regiswration.
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(iif) Natwithstanding anything to the contrary in this
Section 6.4(b), Buyer shall not be obligated to effect any registration of securities under
this Section 6.4(h) pursnant to a registration statement cavering any of its securities 1o be
issued in commection with mergers, acqmisitions, exchange offers, dividend reinvestment
plans or stock opticn or other employes benefit plans.

()  Expenses of Registration.

. ® Suhject to Sections 6.4(c)(il) and 6.4(c)(ii), all
expenses incmred in connection with any registration pursnant to Section 6.4(a) or
6.4(b), including, without limitation, all registration, filing and qualification fees, printing
expeases, fees and dishursements of counsel for Buyer, expenses of complying with state
securities or Blue Sky laws (including fees of counsel for Buyer and counsel for the
underwriters), accountants” fess and expenses incident to or required by any such
registration, expenses incident to the listing of securities on any exchange in which the
Registrable Securities are to be listed, expenses of any special andits incidental to ‘ar
required by such registration. P

' (if) Buyer shall not be required to pay for expenses of any
Tegistration proceeding begun pursuant to Section 6.4(a), the request of which has been
subsequently withdrawn by Seller, in which case, such expenses shall be bomne by Seller;
provided that Seller shall not be required to pay (a) for the cast of normal andits of
Buyer that would have been performed in any event, and (b) for the time of any
executives or other personnel of Buyer involved in the preparation of the registration
statement; and provided further, however, that if at the time of such withdrawsl, Seller
shall have leamned of a material adverse change in the Business Candition of Buyer fram
that knawn to Seller at the time of its request, then Seller shall not be required to pay
any of such expenses, '

. (i) Notwithstanding anything to the contrary elsewhere in
this Section 6.4(c), all underwriters’ discounts, commissions, or applicable stock transfer
and documentary stamp taxes (if any) relating to the sale of Registrable Securities shall
be barne by the seller af the Registrable Securities in all cases. :

(d) Registrafion Procedures,

4} In the case of each registration effected by Buyer
pursuant to Section 6.4, Buyer will keep Seller advised in writng as to the initiation of
each registration and as to the completion thereof. At its expense (except as otherwise
provided in Section 6.4(c) above) Buyer will:

(A)  keep such registration effective for a period of six
months or until Seller has completed the distribution described in the registration
statement relating thereto, whichever first accurs;

BPHPAT\RB\D147981.06 - -
09719495 33.



(B) furnish such number of prospectuses and other
“documents incident thereto as Seller from time to time may reasonably request; and

(C) notify Seller, (1) when a prospectus or any prospecms
supplement or past-effective amendment has been filed, and, with respect to the )
registation statement or any post-effective amendment, when the same has become
effective; (2) of any request by the SEC or any other federal or state governmental
autharity during the period of effactiveness of the registration statement for amendments
or supplements to the registration statement or related prospectus or far additional
information relating to the registration statement, (3) of the issuance by the SEC or any
other federal or state governmental autharity of any stop order suspending the
effectivencss of the registration statement or the initiation of any proceedings for that
purpase, (4) of the receipt by Buyer of any notification with respect to the suspension of
the qualification or exemption from qualification of any of the Registrable Securities for
sale in any jurisdiction or the initiatinn of any proceeding for such purpese; or (5) of the
bappeuning of any event which makes any statement made in the registration statement or
related prospecmus or any docoment incorporated or deemed to be incarporated therein
by reference untrue in any material respect ar which requires the making of any changes
in the registration statement or prospectus so that, in the case of the registration
statement, {t will not contain any untrue statement of 2 material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein
not misleading, and that in the case of the prospectus, it will not contain any untrne
statement of a material fact or omit to state any material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein,
in the light of the dreumstancas wader which they were made, not misleading.

(¢)  Buyer may, upon the happening of any event (x) of the kind
described in clauses (2), (3), (4), or (5) of Section 6.4(d)i)}(C) ar (y) that, inm the
- judgment of Buyer's Board of Directars, renders it advisable to suspend use of the :
prospectus due to pending corporate developments, public filings with the SEC or similar
events, suspend use of the prospectus on written notice to Seller, in which case Seller
shall discontinue disposition of Registrable Sacurities covered by the regiswration
statement or prospectus until copies of a supplemented or amended prospectus are
distributed to Seller or until Seller is advised in writing by Buyer that the use of the
applicable prospectus may be resumed. Buyer shall use its reasonable efforts to ensure
that the use of the prospectus may be resumed as soon as practicable. Buyer shall use
every reasonable effort to obtain the withdrawal of any order suspending the
effectivencess of the registration statement, or the lifting of any suspension of the
qualification (or exemption from qualification) of any of the securires for sale in any
jurisdicdon, at the earliest practicable moment. Buyer shall prepare as soon as
practicable 2 supplement or post-effective amendment to the registration statement or a
supplement to the related prospectus or any document incorporated therein by reference
or file any other required document so that, as thereafter delivered to the purchasers of
the Registrable Securities being sold thercunder, such prospectus will nat contain an
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uniroe statement of a material fact or omit to state 2 material fact required to be stated
‘therein or necsssary to make the statements therein, in light of the ciranmstances under
which they were made, not misleading. '

() Indemnificarion

) Buyer will indemnify and hold harmless Seller, each of
its officers and directors, and each person controlling Seller, with respect to which a
registration has heen effacted pursnant to this Section 6.4 and each underwriter, if azy,
and each person who controls any underwriter of the Registrable Securities held by or
issnable 10 Seller, against all claims, losses, dammages, costs, expenseas and labilities
whatsoever (or actions in respect thereof) arising out of or based on any untrue
statement (ar alleged untrue statement) of a material fact contained in any registration
statement, preliminary or final prospectus contained therein or any amendment or -
supplement thereto, or based on any omission (or alleged omission) to state therein a
material fact required to be stated therein or necessary to make the statements therein
not misleading, or any violation by Buyer of the Securities Act or any state securities law
or of any role or regulation proomigated under the Securities Act or any state securities
law applicable ta Buyer and relating to action or inaction required of Buyer in.
comnection with any snch registration, and will reimburse Seller, each of its officers and
directors, and each person controlling Seller, each such underwriter and each person who
controls any such underwriter, for any legal and any other expenses as reasonably
incurred in connection with investigating or defending any such claim, loss, damage, cost,
expense, liability or action, provided that Buyer will not be liable in any such case to the
extent that any such claim, loss, damage, cost, expense, or liability arises out of oris -
based on any untrue statemeunt or omission based upon written {nformation furnished to
- Buyer by an instrument duly executed by Seller or any underwriter and stated to be -
specifically for use thercin

(if) Seller will, if Registrable Securities held by or issuable
to Seller are included in the securities as to which such registration is being effected,
indemnify and hold harmless Buyer, each of its directors and officers who sign such
Tegistration statement, each underwriier, if any, of Buyer's securities covered by such
registration statement, each person who controls Buyer within the meaning of the
Securities Act against all claims, losses, damages, costs, expenses and Habilities
whatsoever {or actions in respect thereof) arising out of or based on any untrue
statement of a material fact contained in any such regiswation statement, preliminary or
final prospectus contained therein or any amendment or supplement thereto, incident ta
any such registration, or based on any omission (or alleged omission) to state therein a
material fact required to be stated therein or necessary to make the staterents therein
not misleading, or any violation by Seller of the Securities Act or of state securites laws
or any rule or regulation promulgated under the Securities Act or any state securities law
applicable ta Seller and relating to action or inaction required of Seller in connection
with any such regiseration and will reimburse Buyer, such diractors, officers, persons or
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underwriters for any legal or any other expenses as reasonably incurred in connection

‘with investigating or defending any such claim, loss, damage, cost, expense, liability or

action, in each case to the extent, but only to the extent, that such untrue starement or
omission is made in such registration statement, prospectus, in reliance upon and in
conformity with written information furnished to Buyer by an instrument duly executed
by Seller and stated ta be specifically for use therein; provided, however, that the
foregoing indemnity agreement is subject to the condition that, insofar as it relates to any
such umtrue statement or omission made in the preliminary prospectus but eliminared or
remedied in the amended prospectus on file with the SEC at the time the registration
statement becomes effective or the amended prospectus filed with the SEC pursuant to
Rule 424(b) (the "Final Prospecms”), such indemmity agreement shall not inure two the
benefit of Buyer, any underwriter or any Holder, if there is na underwriter, if a capy of
the Final Prospectns was not furnished to the person or eatity asserting the loss, liability,
claim or damage at or prior to the time such action is required by the Securities Act

(i) Each party entitled to indemnification under this
Section 6.4(¢) (the "Indemnified Party”) shall give notice to the party reqitired to provide
indemnification (the *Indenmifying Party") promptly after such Indemmified Party has

- actual knowledge of any claim as to which indemnity may be sought, and shall permit the

Indemmifying Party to assume the defense of any such claim or any litigation resulting
therefrom, provided that counsel for the Indemnifying Party, who shall conduct the
defenss of such claim or litigation, shall be approved by the Indemnified Party (whose
approval shall not unreasanably be withheld), and the Indemmified Party may participate
in such defense at such party’s expense. No Indemnifying Party, in the defense of any

- such claim or litigation, shall, except with the consent of each- Indemnified Party, comsent

to entry of any judgment or enter into any settlement which does not include as an
unconditional term thereof the giving by the claimant or plaintiff to such Indemmified
Party of 2 release from all lability in respect to such claim or liigation.  If any such
Indemnified Party shall have becn advised by counsel chosen by it that there may be one
or more legal defenses available to such Indemmnified Party which are differeat from or
additional to those available to the Indemnifying Party, the Indemnifying Party shall not
have the right to assume the defense of such action on behalf of such Indemnified Party
and will promptly reimburse such Tndenmified Party and any person controlling such
Indemnified Party for the reasonable fees and expenses of any counsel retained by the

Indemmified Party, it being understood that the Indemnifying Party shall not, in

connection with any one action or separatc but similar or related actions in the same
jurisdiction arising out of the same general allcgations or circumstances, be liable for the
teasonabile fees and expenses of more than one separate firm of attorneys for such
Indemnified Party or controlling persou, which firm shall be designated in writing by the
Indemnified Party to the Indemnifving Party. '

~ (g) Contribution. If the indemnification provided for in
Section 6.4(e) is unavailable or insufficient 10 hold harmlcss an Indemnified Party
thereunder, then each Indemnifying Party thereunder shall contribute to the account paid
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or payable by such Indemnified Party as a result of the losses, claims, damages, costs,
“expenses, Labilities or actions referred to in Section &.4(e)(i) or (ii), as the case may be
in such proportion as is appropriate to reflect the relative fauit of the Indemnifying Party
on the one hand and the Injemmnified Party on the other in connection with statements
or omissions which resulted in such lasses, claims, damages or liabilities, as well as any
other relevant equitable considerations. The relative faulf shall be determined by
reference to, among other things, whether the untrue or alleged untrue statement of 2
‘material fact or the omission or alleged omission to state 3 material fact relates to
information supplied by the Indemnifying Party or the Indemnified Party and the Parties’
relative jutent, knowledge, access to information and opportunity to correct or prevent
such wntroe statements or omission. The Parties hereto agree that it would not be just
and equitable if contributions pursuant to this Section 6.4(f) were to be determined by
pro rata or per capita allocation or by any other method of allocation which does not
take account of the equitable considerations referred to in the first sentence of this
Section 6.4(f). The amount paid by an Indemnified Party as a result of the losses,
claims, damages or linbflities referred to in the first sentence of this Section 6.4(f) shall
be deemed to fnclude any legal or other expenses reasonably incurred by such -
Indemnified Party in connection with investigadng ar defending any acton or daim
which is the subject of this Section 6.4(f). Promptly after receipt by 2n Indemnified Party
of notice of the commencement of any action against such party in respect of which a
claim for contribution may be made against an Indemnifying Party unger this Section
6.4(D), such Indemnified Party shall notify the Indemnifying Party in writing of the
commencement thereof if the notice specified in Section 6.4(e)(iii) has not been given
with respect to such action; provided that the omission so to notify the Indemnifying
Party shall not relieve the Indemmnifying Party from any Liability which it may have to any
Indemnified Party otherwise under this Section 6.4(f), except to the extent that the
Indemmifying Party is actually prejudiced by such failure to give notice. No Person guilty
of frandulent misrepresentation (within the meaning of Section 11(f) of the Securities
Act) shall be entitled to contribution from any person who was not guilty of such
frandulent misrepresentation.

(h) Information bv Holder. Seller shall furnish to Buyer such
information regarding Seller and the distriburion proposed by Seller as Buyer may
reasonably request in writing and as shall be required in connection with any registration
referred to in this Section 6.4,

(i)  Rule 144 Reporting. With a view to making available to
Seller the benefits of certain rules and regulations of SEC which may permit the sale of
Registrable Securities to the public without registration, Buyer agrees to:

@) make and keep public infarmation available, as those
terms are undersinod and defined in Rule 144 under the Securities Act, at all times after
ninety (90) days after the effective date of the first registration filed by Buyer which
involves a sale of securites of Buyer to the general public;
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@) file with the SEC in 2 timely manner all reports 247
.ather documents required of Buyer under the Securitics Act and the Exchange Act; and

(idd) furnish to Seller sa lang as it owns any Registrable
Securities forthwith upen request 2 written statement by Buyer that it has complied with
the reporting requirements of said Rule 144 (at any time after ninety (90) days after the
effective date of said first registration statement filed by Buyer), and of the Securities
Act and the Exchange Act (at any time after it has become subject to such reporting
requirements), a copy of the most recent anmual or quarterly report of Buyer, and such
other reparts and dacuments so filed by Buyer as may be reasonahly requested in
availing Seller of any rule or regulaton of the SEC permitting the selImg of anty such
securities without registration.

Transfer of Rcmon Rights. Any rchsuauon righrs
gxanr.ed by Buyer under this Section 6.4 may be assigned by Seller in connection with the
sale by Seller of any Registrable Securities, to a transferee or asslgnec, who, after snch
assignment or trasfer, holds at least 500,000 shares or all remaining shaxes of Buyer ,
held prior thereto by Seller, and followmg such assignment, the assiguce shall be entitled
to all rights of Seller under this. Sectioni 6.4, provided that such assignes agrees in writing -
to be bound to the obligations of Seller under this Section 6.4. :

Termination of Registration Rights. All registration rights
provided hercundcr shall terminate upon the carlier to acour of (a) the tenth anmiversary
of the Closing and (b) such time as Seller is able to sell all of its Registrable Securities
under Rule 144 during any two successive, three-month periads. '

()  Futre Grants of Registration Rights, Buyer agrees for the
benefit of Seller that it will not graut registration rights with respect to any of its

securities upon terms more favarable to the bolders of such securities than thase
contained herein.

65  Standstll Aerecment.

(2) Standstill Notwithstanding any other provision of this
Agreement, subject to the exceptions set forth in Section 6.5(b), without the approval of
the Board of Directors of Buyer (whether by written consent of the directors or pursuant
to 3 resolution duly adopted by the directors at a meeting of the Board of Directors),
Seller (which shall include any affiliate of Seller for purposes of this Section 6.5) shall
not, after the Closing Date, acquu'e “‘beneficial ownership* (which, for purposes of this
Section 6.5, shall have the meaning set forth in Rule 13d-3 of the Exchange Act) of any
securities of Buyer entitled to vote with respect ta the election of any directors of Buyer
("Vating Securires"), any security converrible into, exchangeable for, or exercisable for,
or that may become any Voting Securities or any other right to acquire Voting Securities
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(such Voting Securities and rights to acquire Voting Securities are callectively referred to
“herein as “Securities”).

(b) Exceotons to Standsrill Provision.

(@)  Seller may acquire Securities without regard 1o the
limitations set forth in Section 6.5(a) in accordance with the provisions of Section 6.2 or
Section 6.3 herzof; and

(i)  Seller may, after written notice to Buyer, acquire
Securities without regard to the limitarions set forth in this Section 6.5 if a bana fide
tender or exchange offer is made by any person or 13D Group to acquire Securities that,
if added to the Securities (if any) alrcady owned by such persan or 13D Group, would
Tepresent awnership of Securities greater than fifty percent (509) of Buyer’s then
outstanding Securities; provided, however, that Seller shall only be permitted to take
such actions and make such offers as may be considered to be of the same natyre and
type of actlon or offer and directed to the same person ot persons and within the same
time. period and for the same resulting amount of Securities as that which is being taken
by such person ar 13D Group; and provided further, that Seller may only acqire that
amount of Securides that, when added to the amount of Securities already ownad by
Seller, shall not exceed the amount of Securities acquired or to be acquired (assuming
- any offers ta purchase have been consummated) by such person or 13D Group. In
proceeding with any action or offer permitted under this subsection 6.5(b) (i), Scller shall
. be permitted to offer more favorable terms than those terms offered by such person or
13D Group, so long as such terms are substantially consistent with an offer of the same '
nature and type of consideration as that which is being propased by such person or 13D 7
" Group. A R

(¢) Notice of Securities Purchases and Sales, Seller shall advise
Buyer as 10 its plans to acquire or dispose of beneficial ownership of Sccurities, or rights
thereto, reasonably in advance of any such action.

(d) .Acs in Councert with Others, Seller shall not join a
partership, limited partnership, syndicate or other group, or otherwise act in concert
- with any third person, for the purpase of acquiring, bolding, voting or disposing of
Securities, or rights theretn. ' '

(e} Restrictions on Transfer of Securities. Seller shall not
dispose of beneficial ownership or voting control of Securites or any right thereco,
except: (i) in accordance with the provisions of Section 6.7 hereof; (ii) to Buyer or any
person or group approved by Buyer; (iii) pursuant to a bona fide public offering
registered under the Securiries Act (in which Seller does not have the ability ta select the
purchasers), including any offering pursuant to the registration rights granted in Section
8.4 hereof; (iv) pursvant ta Rule 144 under the Sacurities Act; (v) in transactions not
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described in (i), (ii), (i) or (iv) hereof so long as such transactions do not, direcily ¢
tly, result in any person or group owning or having the right to acquire beneficial
ownership of Securities with aggregate voting power of five percent (5%) or mare of the
aggrezate voting power of all outstanding Securities (assuming the conversion, exchange
and/or exercise of all convertible, exchangeable and exereisable securities); or (v)in
Tesponse to an offer to purchase or exchange for cash or other consideration any
Securities that (a) is made hy or on behalf of Buyer, or (b) is made by another pewsoc or
group to all holders of Sccurities and is not apposed by the Board of Directors of Buyer
within the time such Board is required, pursuant to regulations under the Exchange Act,
- 1o advise Company shareholders of such Board's position on such offer.

66 Buyer's Right of First Refiusal
(a)  Kirst Refusal Right

() Inthe event Seller proposes to sell any Securities,

. other than in a transaction described in Sections 6.5(e)(ii)~(v), Seller shall deliver a. -
written notice to Buyer setting forth the terms of the proposed sale, including the name
of the proposed purchaser and the date on or about which such sale is proposed to be-
‘completed. Buyer shall have the right of first refusal to acquire such Securities on the
terms set forth in such notics (subject to the valuation provisions of Section 6.7(b)

below), as provided in this Saction.

: (if) Buyer shall have untl twenty (20) days after the
receipt of such & notice to elect by notice ta Seller to acquire all or any portion of such -
Securities propesed to be sold by Seller on the terms set forth in such notice. If Buyer
notifies Seller within such time period of its election to acquire any of such Securities, a
closing with respect to such acquisition shall be held at the principal office of Buyer (or
at such other place as may be agreed upon by Buyer and Seller) on a date and at a tme -
which are mutually agreeable to Buyer and Seller, but in no event later than ten {10)
days after receipt by Seller of such natice of Buyer’s election.

(iii) In the evenr Buyer elects not 1 exercise the foregoing
right of first refusal, Seller shall have ninety (90) days to sell such Securities on the same
terms as are set forth in such notice. If Seller proposes to sell such Sccurities on terms
different than those set forth in the notice, ar proposes 10 sell such Securities after the
ninety (90) day period, Se'ler shall first notify Buyer of such prapased sale, and Seller
shall have another opportunity to exercise its right of first refusal under this Seztion.

- (b) Aporaisal Procedure.

(i) =~ Whenever the terms of a proposed sale of Securities
include forms of considerntion other than cash or securities which are traded on a
National Exchange (as defined below), Seller shall have the option to exercise its first
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refusal right under this section by paying the *Appraised Value" in cash of such proposed

-non~cash consideration. "Appraisad Value” shall mean the fair saleable value of such

aou-cash consideration as of the date of the notice delivéred pursuant to Section
6.7(2)() (the "First Offer Notice Date*), and shall be determined in the mamner set forth
in Section 6.7(b)(ii} below. If an itam of consideration coastitutes securities which are
traded on a National Exchange (as defined below), the value of such items shall be the
average of the closing prices of such securities on such exchange during (with reference
to the principal trading market if such securities-are traded on more than one National
Exchange) each day within the fifteen (15) trading days on such National Exchange prior
to the First Offer Notice Date.

For purposes of this provision, "National Exchange” means the New
Yark Stock Exchange, the American Stock Exchange, the Midwest Stock Exchange, the
Pacific Stock Exchange or the National Market System of the National Association of
Securities Dealers, Inc. ' ~

(i) The determination of "Appraised Value® shall be made
by an investment banking firm or other qualified consultant of nationally recognized
standing, in accordance with this provision. Buyer and Seller shall endeavor to mutually

- agree upon the investment banking firm or other qualified cousultant to undertake such

determination. In the event Buyer and Seller fail to so agree within five (5) business
days after the First Offer Natice Date, within two (2) business days after snch failare
each of Buyer and Seller shall choose one such investment hanking firm or other

qualified consultant and within five (5) business days after such failure, the respective

- chosen firms shall be required to choose 2 third such investment banking firm or other

qualified consultant to make such determination of the Appraised Value; and the .

-determination of such third investment banking firm or other qualified consultant of the

Appraised Value shall be binding. The investment banking firm or other qualified
cousultant selected pursnant hereto to make the determination of the Appraised Value
shall be required to make such determination within twenty (20) business days after its
selection. Buyer shall pay all costs and fees of up ta the three such investment bauking
firms or other qualified consultants, and shall cooperate fully with the investment
banking firm or other qualified consultant selected tw make such derermination by
promptly providing such information as is requested by such firm.

()  Change of Control. For purposes of this Agresment, a
"Change of Control* with respect to one party shall be desmed to have occurred
whenever (i) there shall be consummated (1) any consolidation or merger of such party
in which such party is not the continuing or surviving corporation, ar pursuaat o which
shares of such party’s common stock would be converted in whale or in part into cash,
other securities or other property, other than a merger of such person in which the
holders of such party’s common stock immediately prior to the merger have substantially
the same proportionate ownership of common stock of the surviving corporation
immediately after the merger, or (2) any sale, lease, exchange or transfer (in one
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transaction or a series of related transactions) of all or substantially all the assets of such

- pasty, ar ({i) the stockholders of such party shall approve any plan or proposat for the

liquidation or dissolution of such party, or (iii) any party; other than such party or a
subsidiary thereof or any employes benefit plan sponsored by such party or a subsidiary
thereof or 2 corporation owned, directly or indirectly, by the stockholders of such party
in substantially the same propertions as their ownesship of stock of such party, shall
become the beneficial owner of securities of such party represeating greater than fifty
pexcent (50%) of the combined voting power of then quistanding securities ordinarily
(and apart from rights accruing in special circumstances) having the right ta vote in the
election of directors, as a result of a tender or exchange affer, open markst purchases,
privately negotiated purchases or otherwise, or (iv) at any time after the date of this
Agreement, individuals who at the date hereof constitated the Board of Directors of such
party shall cease for any reason to constitute at least 2 majoxity thereof, unless the
clection or the nomination for election by such party’s stockholders of each new director
was approved by a vote of at least two-thirds of the directors then still in office who were
directors at the date hereof, or (v) any aother event shall accur with respect 1o such party
that would he required to be reparted in response to Item 6(e) (or any successor -
provision) of Schedule 14A of Regnlation 14A promulgated under the Exchange Act.

ARTICLE VI -~
TERMINATION, AMENDMENT AND WAIVER

7.1  Termination. Except as provided in Section 7.2 below, this

~Agreement may be terminated and the Acquisition abandoned at any time prior to the

Closing Date; R DU . S
() by mutual consent of Seller and Buyer; - |

(b) by Buyer or Seller if: (i) the Closing has not oceurred by
February 29, 1996; (ii) there shall be 2 final nonappealable order of a federal or state
court in effect preventing consimmation of the Acquisition; or (fii) there shall be any
statute, rule, regulation or order enacted, promulgated or issued or decmed applicable to
the Acquisition by any Governmental Entity that wonld make consummation of the
Acquisition illegal; '

(c) by Buyer if it is not in material breach of this Agrecement and
there has been a material breach of any representation, warraaty, covenant or agreement
contained in this Agreement on the part of Seller and such breach has not besn cured
within five (5) business days after written notice to Seller (provided that, no care period
shall be required for a breach which by its nature cannot be cured);

(d) by Buyer at any time priar to Naovember 1, 1995, if as a result
of {ts due diligence review of the Business subsequent to the date of this Agreement it
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discovers a fact or condition existing on the date of this Agreement and not disclosed to
Buyer prior ta or on the date of this Agreement that Buyer reasouably determines has a
materiel adverse effact on the Business Conditon of Seller:

(¢) by Saller at any time priar to November 1, 1995 if as result of
its due diligence review of Buyer subsequent to the date of this Agrezmeunt it discovers a
fact or condition existing an the date of this Agresment not disclosed to Seller prior to
or on the date of this Agresment that Seller reasonably determines has 2 materal

adverse effect an the Businass Condition of Buyer;

by Seller if it is gat in material breach of this Agreement and
there has been a material breach of any representation, warranty, covenant or agreement
contained in this Agreement on the part of Buyer and such breach has not been cured
within five (5) business days after written natice to Buyer (provided that, no cure period
ghall be required for a breach which by its nature cannat be cured).

72  Effect of Termipation. In the event of termination of this. -
Agreement as provided in Section 7.1, this Agreement shall forthwith become void and
there shall be no Kability or gbligation on the part of Buyer or Seller, or their respective
officers, directors or sharcholders, provided that each party shall remain liable for any
breaches of this Agresment priar to its termination. S

73  Amendment This Agresment may be amended by the parties
hereto at any time by execution of an instrument in writing signed on behalf of each of
the parties hereto. .

74 PExtension; Waiver. At any time prior to the Closing Date, Buyer on
the one hand, and Seller, on the other, may, to the extent legally allowed, (i) extend the
time for the performance of any of the obligations of the other party hereto, (i) waive
any inaccuracics in the representations and warranties made to such party contained
herein or in any document deliversd pursuant hersto, and (iif) waive compliance with
any of the agreements or conditions for the benefit of such party contained hereim. Any
agreement on the part of a party hereto to auy such extension or waiver shall be valid

ouly if set forth in an instrument in writing signed on behalf of such party.

BPHPAI\RANQI&TTIBL.06 43 -
0v/19/95 e ’



{4
R

_———— ——— R AL S-S < 10 S O B o S g S 12 v e K} 0 1 2 O NO. 848

ARTICLE VIII
INDEMNIFICATION

81  Snorvival of Representations, Warranties and
Agresments, Notwithstanding any investigation conducted at any time with regard
thereto by or on behalf of either party, no representation or warranty by Seller shall
survive the closing of this Agresment and no claim may be brought by any party with
respect thereto other than the representaton made by Seller in Section 2.10, inchuding
any schedules thereto, which shall survive the execution, delivery and performance of this
Agreement, and be subject to the provisions of Section 8.2 helow, until the first
anniversary of the Closing Date.

82 Indemmification.  Seller hereby agrees to indenmify and hald
harmless Buyer against any and all losses, liabilities, damages, demands, claims, suits,
actions, judgments or causes of action, assessments, costs and expenses, including,
without lirnitation, interest, penalties, attorneys’ fees, any and all out-of-packet expenses
incurred in investigating, preparing or defending against any litigation, or any claim
whatsoever, and any and all amounts paid in settlement of any claim or litigation, but
only to the extent that the aggregate of the foregoing exceeds $250,000, (collestively
"Damages") asserted against, resulting to, imposed upon, or incurred or suffered by
Buyer, directly or indirectly, as a result of or arising from any inaccuracy in or breach of

‘the representation and warranty made by Seller in Section 2.10, including schedules
thereto ("Identifiable Claims™), Seller’s indemmity abligation pursuznt to this Article VIII
shall in no event exceed, either individually or in the aggregate, $5,000,000.

83  Procedure for Indemnification with Respect to Third-Party Claims.

(a)  If Buyer determines to seck indemnification under this
Article VI with respect to Identifiable Claims (the party secking such indemmification
bereinafter referred to as the "Indemnified Party” and the party against whom such
indemnification is sought is hereinafter referred to as the "Indemmifying Party”) resulting
from the assertion of Hability by third parties, the Indemnified Party shall give notice to
the Indemnifying Party within thirty {30) days of the Indemmified Party becoming aware
of any such Identifiable Claim or of facts upau which any such Ideatifiable Claim will be
based; the notice shall set forth such material information with respect thereto 2s is then
reasonably available to the Indemnified Party, In case any such liability is asserted
against the Indemnified Party, and the Indemnified Party notifies the Indemnifying Party
thereof, the Indemnifying Party will be entitled, if it so elects by writtex notice delivered
to the Indemnified Party within twenty (20) days after receiving the Indemnified Party’s
naotice, to assume the defense thereof with counsel reasonably satisfactory to the
Indemnified Party. Norwithstanding the foregoing, (i) the Indemnified Party shall also
have the right to employ its own counsel in any such case, but the fees and expenses of
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* such conunsel shall be at the sole, unreimbursable expense of the Indemmified Party
unless the Indemnified Party does not assume control or the Indemmified Party shall
reasonably determine thar there is a conflict of interest between Buyer and Seller with
respect to snch Identifiable Claim, in which case the fees and expenses of such counsel
will be borne by the Indemnifying Party, (ii) the Indemmified Party shall not have any
abhgatxon ta give any uatice of any assertion of liability by a third party unless such
assertion is in writing, and (iii) the rights of the Indemnified Party to be indemnified
bereunder in respect of Identifiable Claims resulting from the assertion of lability by
third parties shall not be adversely affected by its failure to give notice pursuznt to the
foregoing unless, and, if so, only to the extent that, the Indemnifying Party is prejudiced
thereby, With respect to any assertion of lizbility by a third party that results in an
Identifiable Claim, the parties hereto shall make available ta each other all relevant
information in their possession material to any such assertion

(o) - In the event that the Indemnifying Party, within ﬂm-ty (30) -
days after receipt of the aforesaid notice of an Identifiable Claim, fails to assume the
defense of the Indemnified Party against such Identifiable Claim, the Indemnified Party
shall have the right to undertake the defense, compromise or settlement of such action
on behalf of and for the account and risk of the Indemnifying Party.

(c) Natwithstanding anything in this Section to the contrary, (1) if
there is a reasonable probability that an Identifiable Claim may materially and adversely
affect the Indemnified Party, other than as a result of money damages or other money
payments, the Indemmified Party shall have the right to participate in such defense, =
compromxse or settlement and the Indemnifying Party shall not, without the Indemmﬁcd
Party’s written conseat (which consent shall not be unreasonably withheld), settle or.
compromise any Identifiable Claim or consent to entry of any judgment in respect
thereof unless such settlement, compromise or consent includes as an unconditional term
thereof the giving by the claimant or the plaintiff to the Indemnified Party a release from -
all liability in respect of such Identifiable Clajm.

ARTICLE IX
GENERAL PROVISIONS

9.1  Notices. All notices and other communications hereunder shall be
in wntmg and shall be desmed given if delivered personally or by commercial de.xvery
service, or mailed by registered or certified mail (return receipt :equested) or sent wia
telecopy (with acknowledgment of complete transmission) to the parties at the following
addresses (or at such other address for a party as shall be specified by like notice):
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(a)  if to Buyer, to:
The Santz Cruz Operation, Inc.
400 Encinal Street
P.O. Box 1900
Santa Cruz, CA 95061-1900
Artention: Legal Department
Telecopy No.: (408) 427-5474

with a copy to:

Brobeck, Phleger & Harrison
Two Embarcadero Place

2200 Geng Road

Palo Alto, CA 94303
Attention: Edward M. Leonard
Telecopy No.: (415) 496-2921

(b)  if to Seller, to:

Novell, Ine.

122 Fast 1700 South

Provo, Utah 84606

Attention: David R. Bradford, Esq.
Telecopy No.: (801) 228-7077

with a copy to:

Wilson Sonsini Gaadrich & Rosati
650 Page Mill Road

Palo Alto, California 94304
Attention: Larry W. Sonsini
Telecopy No.: (415) 496-4084

9.2  Survival. The rcprcscntauons and warranties contained in Section 2
and Section 3 hereof except for the represematmn of Seller set forth in Section 2.10 shall
not survive the closing of the sale of assets and issuance of stock contemplated by this
Agreement; provided, however, that the foregoing provision shall not eliminate the rights
and remedies of the parties hereto in the case of a willful frand by the other pa.r'v
provided that the agreed party shall establish all elements of the exisience of such fraud
by clear and convincing evidence.
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93 Interpretation. When a reference is made in this Agresment to
Schedules or Exhibits, such reference shall be to a Schedule or Exhibit to this
Agresment unless otherwise indicated. The words "include,” "includes” and "including”
when used herein shall be deemed in each case to be followed by the words “without
limitarion® The table of contents and headings contained in this Agresment are for
reference purposes only and shall not affect in any way the meaning or interpretation of
this Agreement,

94  Counterparts. This Apreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall
became effective when one or more counterparts have beexn signed by each of the parties
and delivered to the ather party, it being understood that all parties need not sign the
fame counterpart. .

95 FEntire Asresment. This Agreement, and the Schedules and Fxhihits
hereto: (3) constitute the entire agreement among the parties with respect to the subject
matter hereof and supersede all prior agreements and understandings, bath written and
oral, among the parties with Tespect to the subject matter hereof; (b} are not intended to
confer upon any other person any rights or remedies hereunder, unless expressly
pravided otherwise; and (c) shall mot be assigned by operation of law or otherwise except
as otherwise specifically provided.

© 9.6  Severability. In the event that any provision of this Agreement or .
the application thereof, becames or is declared by a court of competent jurisdiction to be
illegal, void or unenforceable, the remainder of this Agreement will contimue in full force
and effect and the application of such provision to other persons or circumstances will be.
interpreted so as reasonably to effect the intent of the parties hereto. The parties
further agree to replace such vaid or unenforceable provision of this Agresment with 2
valid and enforceable provision that will achieve, to the extent passible, the economic,
business and other purpases of such void or unenforceable provision.

97  Other Remedies. Except as otherwise provided herein, any and all
remedies herein expressly conferred upon a party will be deemed cumulative with 2nd
not exclusive of any other remedy conferred hereby, or by law or equity upen such pariy,

and the exercise by a party of any one remedy will not preciude the exercise of any other
remedy. ' :

9.8 Governing Law. This Agreement shall be governed by and
construed in accordance with the laws of the State of California regardless of the laws
that might otherwise gavern under applicable principles of conflicts of laws thereof.

9.9 Rules of Constructidﬁ. The parties hereto agree that they have
been represented by counsel during the negotiation and execution of this Agresment
and, therefore, waive the application of any law, regulation, holding or rule of
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construction providing that ambiguities ic an agreement or other document will be
construed against the party drafting such agreement or document.
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IN WITNESS WHEREOF, Buyer and Seller have caused this Agresment
;%be signed by their duly anthorized respective officers, all as of the date first written
abave, )

THE SANTA CRUZ OPERATION, INC.

By:
Name:
Title:

NOVELL, INC.

By:
Narme:
Title:

BPHPAT\RB\0147941 .06 4 -
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Assets
(Page 1 of 4)

All rights and ownership of UNIX and UnixWare, including but riot limited to all versions of
UNIX and UnixWare and afl copies of UNIX and UnixWare (including revisions and updates
in process), and all technical, design, development, installation, operation and maintenance
information conceming UNTX and UnixWare, mcludmg source code, source documentation,
source listings and annotations, appropriate engineering notebaoks, test data and test results,
as well as all reference manuals and sapport materialg normally distributed by Sefler to end-
users and patential end-users in connection with the distribution of UNIX and Umeare, such
assets o include without limitation the following:

vow p

mgawp

UNIX Source Code Producty

UnixWare 2.0 as described in the UnixWare 2.0 Licensing Schedule and those
products listed as “prior” products an such schedule (inclndes source code npdates
where appropriate - i.e. UnixWare product family).

UNIX SVRA4.1 ES as described in the UNIX SVR4.1 ES Licensing Schedule and
thase products listed as “prior” products on such schedule

TUNDX SVR4.0MP as described in the UNIX SVR4.0 MP Licensing Schedule and

those products listed as “prior” praducts on such schedule.

Ancillary SVRx Products (2 final list of which shall be develaped by the parties prior
to the Closing)

inary Product Releases

UrixWare 2.01 Product Family as described by the Novell UnixWare 2.01 Part/Prics
List

UnixWare 2.0.x update releases

UnixWare 1.1 Product Family as described by the Navell Umearc 1.1 Part/Price List
UnixWare 1.1.x - update releases

Praduc der Develonment

UnixWare 2.1 (Eiger) - contains NetWare UNIX Client and Server capabilities
UnixWare 2.1 Oracle Parallel Secver (OPS)

UnixWare 2.03 - maintenance update under development

UnixWare 2.0.x/2.1 Enhanced Mode Merge

UnixWare 2 Internet Server
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Assets
(Page 2 of 4)

Other Teghnology

UnixWare system/HBAletc. Test/Certification Suites Used by Noveil Labs
UnixWare “OS Branding™ Test Suites .

" UnixWare “OS Compatible” Requirements

Gaede Performance Test suite

ARTUS, Bart, Buster Internal UNIX Test suites and test haresses®
UnixWare Training/Education Courseware ~
Requirements, Design, and Test Specifications for UnixWare 2
Technical Support Update Manager

Marketing collateral/information in electronic form

-ODI Transmogrification software

All of Seller's claims arising after the Closing Date against any parties relating 10 any right,
property or asset included in the Business. ' '

All of Seller's rights pertaining to UNIX and UnixWare under any software development
costracts, licenses and any other contracts to which Seller is a party or by which it is bound
and which pertzin to the Business (to the extent that such contracts are assignable), inciuding

without limitation:
A Toint Development with third parties:
1. In-Process development agreements
2. Past development agresments with on-gomg pricing discounts
3. Past development agreements without ongoing pricing discounts
4.

~ Jaint development agreements in which Seller didn't get full dghts to the cods
developed. :

Third party software license agresments - Those agresments in which Seller pays per -
capy fess for technology/products which are shipped with or to be used with UNIX
System and/or UnixWare.

Joint marketing agreements - Marketing programs with customers.

Fnd user ML A agreements - Agresments to allow end users to copy hinary products
for internal use only. Associared with these agresments are support requirements.

UNTX-only VAR agresments - UNLX Masters VARs



Sche 1.1{a
Assets
(Page 3 of 4)

F. Support agreements - Eud user support agreements (i.e., TMAC, NALCOMIS)
G.  Microsoft agrecment (Xenix Agreement) - Xenix compatibility and per copy fes

agreement, Seller will agree to discuss with SCO Seller’s interpretatian of this
ag,reement.

H Microsot’c Agreement (Extra-Ordinary Discaunt) - Microsoft’s addmonal drscnunt
beyond 80%.

L Strategic Rzlanonshxp Ageements (ie. MTA, ECPA, MBA, etc)

T Out-sourced dcvelopment (Le., India) - Development agreements with third parties
(Wipro and HCL) and India Development Center. IDC is a Seller subsidiary.

K Out-sourced Supp ort Agreements

L Soi‘cware and Subhcensmg Agreements - This includes the source code and
' . sublicensing agreements that Seller has with its OEM, End User and Educatxonal
customers. The total number of these agreements is approximately 30,000. ;
M OEM Binary Licensing Agresments - OEM distribution of UnixWare with Seor’s
’ agreement to include.some OEM added valite into future releases of UnixWare.

IV.  All copies of UNIX and Uanare ‘wherever located, owned by Seller.

x—:

Intellectual property - Trademarks UNIX and UnixWare a5 and g the extent held by Seller

(excluding 30y COMpERsation Seller receives with respect of the license granted to K/Open regarding
the UNIX trademark).

3

VI.  All contracts relating to the SVRX Licenses listed below:

- UNIX System V Release 4.2 MP, Intel386 Implementation

- #UNIX System V Release 4.2 MP International Edition, Inte{386 Implemenrarion
- UNIX System V Release 4.2, Intel386 Implememtation

- #UNIX System V Release 4.2 Intemational Edition, Intel386 [mplementarion

- UNIX System V Release 4.1 ES, Intel336 Implementation

- #UNIX System V Release 4.1 ES International Edition, Intel386 Implementation



Schedule 1.1(2)
Assets
(Page 4 of 4)

- TNIX System V Release 4.0 MP, Intel336 Implementation
- #UNIX System V Release 4.0 MP International Edition, Intel386 Implementaticn
- UNIX System V Release 4.0 MP, Intel386 Version 4 Implementation
- #UNIX System V Release 4.0 International Edition, Intel386 Version 4 Implementation
- UNTX System V Release 4.0, Intel386 Version 3 Implementation
- #UNTX Systzm V Release 4.0 International Edition, Intel386 Version 3 Implementation
- UNIX System V Release 4.0, Intei386 Version 2 Implementation N
- #UNIX System V Release 4.0 International Edition, Intel386 Version 2 Imglerzentazion
- UNIX System V Release 4.0, Intel386 Version 1 Implementation
- #UNTX System V Release 4.0 International Edition, Intel386 Version I Implementation
- UNIX System V/386 Release 3.2 and #UNIX System V/586 Release 3.2 International
Edition ’ .
- UNIX System V Release 3.2 and #UNIX System V Release 3.2 International Edition
- UNIX System V Release 3.1 and #UNIX System V Release 3.1 International Edition
- UNIX System V Release 3.0 and #UNIX System V Release 3.0 Intenational Edition
- All prior releases and versions of UNIX System V Release 2.1 o
- #All prior releases and versions of UNIX System V Release 2.1 International Editions
- All prior releases and versions of UNIX System V Release 2.0 . ,
- #All prior releases and versions of UNIX System V Release 2.0 International Editions
- All prior UNIX System releases and versions preceding UNIX System V Release 2.0
- #All prior UNIX System releases and versions preceding UNIX System V Release 2.0
International Editions ' '

VI  Such office forniture and personal computers or work stations as may be currenty used by the
emplayees of Seller hired by Buyer pursuant to Section 4.13 hereof.



Schedule 1.1(b)
Excluded Assets

(Page 1 of2)

L Any asset not listed on Schedule 1.1(a), including without limitation any asset which pertains
to NetWare which is not listed on Schedule 1.1(3)

I NetWare Operating System and Services

H

TUXEDQ Transaction Processing
IV.  Licensed technology, including-
A NetWare and other Novell code contained in UnixWare 2.01 and Eiger:

1 ODI Software cantaimed in NetWare and UnixWare L. AN Diive Test Suc

2. Nprinter (for printing from NetWare to UnixWare Server)

3. NUC (NetWare UNIX Client - for print, etc. from UnixWare to NetWare
Server)

4. TNVT, Host Presenter (Terminal Emulation to Log into Umeare Server
from NetWare Client)

5.  MHS Gateway (Mail Gateway)

6. IPX/SPX (Re-Write of Native 4.1)

7 ODI (Networking driver protocol; version 3.3 of assembly Spec and 1.0 of

C Spec)
8. Xconsole (Log-in to NetWare console)
9. UnixWare TSA (SMS is back-up and restore, TSA is the ‘agent” needed to do
this)
10.  Some NetWare Client APTs
11. DR-DOS

12.  Host Presenter (Binary only)
13 TNVT (Binary only)
14, criptar (Binary only)
15.  NetWare NLM (Binary only)

B. NetWare code coatained in Eiger Only:

L NDS AP[s S
% NWS (Incl NetWare File, Print and Directory Services)

C. NezWare 4.1 for UnixWare
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Schedule 1 1(b)
Excluded Assets
(Page 2 of 2)

Intellectual Property:
A All copyrights and trademarks, except for the trademarks UNIX and UnixWare.
B. All Patents

Existing Master License Agresments with end users which include, in addition to other
products of Seller, integrated delivery. of UnixWare.

All accounts receivable or rights to payment concerning the Assets arisin g pricsin he I
Date.

All fight, title and interest to the SVRx Rcyalnes, less the 5% fee for admmxstenng the
collection thereof pursuant to Section 4.16 hereofl
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Assumed Liabilities

L. All obligations, whether existing on the date hereof or arising hereafter, under the
assigmed contracts listed on Schedule 1.1(2). '

2. All obligations relating to the Business which arise subsequent ta the Closing Date.

3. Obligation of product support and customer service conceming UnixWare and Figer.

€AV e b = b o+



SCHEDULE 12(h)

Buyer shall make payments of the royalties in accordance with the
structare set forth below.

(@) Royalty-Bearing Products. Royalties shall be paid on sales of the
following products by Buyer (the "Rayalty-Bearing Products”):

()  UnixWare
(i) Eiger

@) MXU

(iv) ‘White Box

(v)  any derivative, upgrades, updates ar new releases of (i)
through (iv) above, ’

(b) .Amount of Rovalties. Concurrent with the execution of this
Agreement, Seller has delivered to Buyer a business plan provided by Seller to Buyer on
September 11, 1995 including an annual forecast by Seller of the potential estimated
market for UnixWare, Eiger, MXU and White Box (the "Plan™). The amount of royalties
shall be as follows:

@ Royalties on UnixWare, Eiger, MXU and derivatives ("UW
Products"): |

{2) No royalties shall be payablc i connection with any of
the UW Products until Buyer shall have shipped or licensed, in any year, 40% of the
units contemplated by the Plan for such year;

(b) Buyer shail pay royalties equal to $30.00 per net unit in
connection with each and every net unit of UW Products shipped or licensed by Buyer

over and above 40% and less than 70% of the total units contemplated by the Plan for
such year;

(c) Buyer shall pay royalties equal 10 $60.00 per net unir in

. counection with each and every net unit of UW Products shipped or licensed by Buyer

over and abave 70% of the total units contemplated by the Plan for such year.
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(ii) Royalties on White Box:

(3) No royalties shall be payable in connection with any of
the White Box unirs until Buyer shall have shipped or licensed 50% of the White Box
units contemplated by the Plan for such year.

(b) Buyer shall pay royalties equal to $20.00 per pet unit in
connecton with each and every net unit of White Bax product shipped or licensed by
Buyer aver and above 50% of the total units cantemplated by the Plan for such year.

(iif) Net Units mn mean total gross shipments mixus returns and
evaluation and demonstration units (on which revenue is not received).

(¢) Termination of Ravalty Obligations. The royalty obligations set farth
in subsection (b) above will terminate (i) after Buyer shall have made ageregate
cumulative payments to Seller equal to such amount which has a total net present valuc
of § 84,000,000 (determined as of the date of Closing) ar (i) December 31, 2002,
whichever is saoner, A discount rate of 15% will be used to calculate the net present
value,

(d) Annual Cap: Carryover Provisions. In the event that Buyer’s net
shipments and licenses of UW Products shall reach or exceed 130% of the umits
contemplated by the Plan for such year, Buyer shall not have royalty obligations in
comnection with such shipments or liceuses over such 130% threshold (the "Anmal
Cap”). In the event that the actual sale and license of units of UW Products fail to reach
40% of the Plan for any given year as contemplated by (b)(i) above, then 30% of the
Plan units for such year may be carried forward and added to the following year solely
for the purpases of detenmining the Annual Cap on royalties for such subsequent year.

(e) Protective Provisions. In the event that the pricing of ies.ser
forth herein shall cause Buyer 10 become unprofiable or su  nop-competitive in

the marketplace, manapaitisrof-B e SeTST Wl The=t to negotiate 4 mutually =

t SCO will have the
~gpportumity to convert existine SVRx-based cnstomers to.a InixWare dexi ed pr
thus. depriving Sellsz of the economic bepsfit of the §VRx licenses. The process for
determining if 2 cusiomer is validly converted is as fallows: i

yory

The conversion of an SVRx customer to UnixWare will validly occur and
result in the UnixWare based revenue flowing to SCO, without giving tise to a continued
obligation to make paymeat to Seller of royaltics due under the SVRx licenses, only if
the following are true (note: if the customer continues to sell their SVRx based product
separately, then these SVRx revenues continue to flow to Novell):
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(i) The customer ships a binary copy of 2 Golden Master of
. UnixWare, Eiger, MXYJ or Whit= Box, or

(i) The product is derived from a source version of UnixWare,
Eiger, MXU ar White Bax and (i) none of the original SVRx code provided by Nevell to
the customer, under the SVRx license, is included i the new product or (if) Buyer shall
demonstrate to Seller’s reasonable satisfaction that an insignificant amount of originat
SYRx code is 50 included and the adoption of UnixWare is so substantial as to constitute
a valid conversian.

In addition, an SVRx customer can be defined as having converted to

UnixWare only if one of the above is satisfied and only if support is provided for NDS
(client/sezver where appropriate) in the resulting product.
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| EXHIBIT 5.1(c)
Eiger Development.

(8)  Prior {o the Closing Date, Seller shall use its reasonable cammercial efforts
to contimue development of the Eiger product {as such term is defined in the :
Apgreement) in accordance with the development schedule previously furnished to Buyer.

(b)  After the Closing Date, Seller shall contribute to Buyer a portion of the
direst development costs assodiated with development of the Eiger product a5 follows:

()  Seller shall contribute to Buyer S0% (fifty percent) of such direct
development costs until such. contribution reaches an aggregate of $2.5 million (Two
Million Five Hundred Thatsand Dollars). . e

(i) Once an aggrepate of §5 million (Five Million Dollars) is.spent by
Buyer on the development of the Eiger product, including the Seller contribution
described in (i) abave, Seller shall contribute to Buyer 25% (twenty-five percent) of sach
additional direct development costs until such additional contribution equals $2.5 million
(Twa Million Five Hundred Thousand Doltars).

- (iif) Except for the foregoing, Seller shall have no obligations to Buyer
~ Whatsoever respecting the development of the Eiger product, _

(iv) Buyer shall provide Seller with such evidence of direct expenditures
on the development of the Eiger product as Seller may reasanably request before any
Seller contributions: are made., .

(v) Auny such contributions shall be made quartarly in srrears 1pon written
notice by Buyer of the expenditure of sums as to which Seller agrees to contribute its
aforementioned percentages. : '
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