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Re: IBM Code Contributed 10 AIX
Deas Mx. Tibbitts:

I write further to the oxchange of comespondence between Novell and SCO
concerning SCO's campaign direcrad against the Linux compmunity,

SCO appears to be taking the position that code developed by IBM, ot licensed by
TBM from. a third party, which IBM incorporated in AR but which itself daes not comain
proprietary UNIX code supplied by AT&T undar the license agreemonts betwean AT&T
and IBM (“IBM Code™), must navertheless be maintuined as confidantial and may not be
contribured to Limx,

For instance, at Forum 2003, SCO gave & presentution in which it asserted that
particular code modules constitute “examples of significant infringing derivative works
contributions to Linux 2.4/2.5 kerneis.” SCO concluded that aver 1,500 Glvs and more
than a million lines of code wers unlawfully copicd from UNIX into Linux. It appears
that SCO included IBM Code in its calculation,

The position that IBM Code muat be maintained 25 confidentia) and subject to use
rogudotions is contrary to the sgreements between AT&T and IBM, including
Amendment X, to which Novell is a party, Section 2.01 of the Softwars Agrectaent,
dazed February 1, 1985, between ATET Technologies, Inc. and [BM, states that;

AT&T grants to LICENSER 2 personal, nontransfarable and nonexclusive
right 7o vse in the United Statos esch SOFTWARE PRODUCT identified
in e one or more Supplements hereto, solely for LICENSEE’S own
mtemal business purposes and solely on or in conjumction with
DESIGNATED CPUs for such SOFTWARE PRODUCT, "Such right to
uss includes the vight w0 modify such SOFTWARE PRODUCT and to
propare derivative works based on such SOFTWARE PRODUCT,
provided (he resulting materials are weated hermunder as part of the
original SOFTWARE PRODUCT. :

Navelf, Jna.= 484 Wyman Sirmet, Suitc 500 » Waltham, MA (BASL « ‘Tel: 781 4640041 = Pys: TSI 4642002 » wwwiooveil Sam



Mz. Ryan Tibbills
BM

Pago 2 of3
Qctober 7, 2003

A side ltter clarifying the parties® understanding of the Softwars Agreement, also
dated February 1, 1985, states (in paragraph A.2) that:

Regurding Section 2.01, we [AT&T] agree that modifications and
derivative works prepared by or for you [JBM] are owned by you.
However, ownership of any portion or portions of SOFTWARB
PRODUCTS inclnded in any such modificatfon or detivative work
remains with us,

The agreements between AT&T and IBM, as amended, including the side lettar
(the “Agreements”), thns provide for a siraightforward allocation of rights: (1) AT&T
retained ownership of its cods Gom the Software Products (“ATRT Code™), and the
Agreuments’ restrictions on confidentiality and use apply to the AT&T Code, whether in
its original foyxm or us insarporated in 2 modification of derivative work, but (2) IBM
retained ownership of ity own code, and the Agraemants’ restrictions on confidentiality
and use do not apply to that cads so long 45 it does not swbody any AT&T Code.

To be suze, to the oxtont that a modification oz derivative work embedies ATET
Code, the combined work consisting of AT&T Cote and IBM Code copstitutes “resulting
taaterial” that is subject to the Agrcements. The IBM Code itself is, hewever, not
“resulting materlal”  Therefors, the TBM Code is not subject to the confldentiality
obligations or use restrictions of the A gresrnents,

This oculcome is comsistent With other provisions of the Agreemenst. For
&mph, the side lettey (a5 amendod by Amendment X) further provides (in paragraph 9)

Nothing in this sgreement shall prevent LICENSER from develaping
or markreting products or scrvices employing ideas, conoapts, know-
how or techniques relating to data processing embodied in
SOFTWARE PRODUCTS subject w0 this Agreement, provided that
LICENSEE shall not copy sny code from such SOFTWARE
PRODUCTS into eny such product or in conneetion with any such
service.

As yeflected In fhis languags, the focus of the Agresmenty was op protecting
AT&T Code, not on restricting IBM Code just becanse it happened to be contbined with
AT&T Code in 2 modification or derivative work. Any other result would defy logic as
well a3 the intent of the parties.
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As you lnow, under Section 4.16(b) of the Ascet Purchase Apreement Novell
reteing the right, at Noveil’s “sole discretior and divection,” to require SCO to “amend,
supplement, modify or waive any rights under, or . . . assign any rights to, any SVRX
Licenss ta the extent so directad in any muanmer or respect by [Novelll." That soction
furthar provides that to the extent SCO “shall i) to take any action concemlpg the
SVRX Licenses” as directed by Novell, Novell “shall be authorized, and hereby is
granted, the rights to take any action on [SCO’s) own behalf”

Accardingly, pursuant to Section 4.16(b) of ths Asset Proschase Agreement,
Novell hereby direets SCO 1o waive any purported right SCO may olaim to require IBM
10 treax IBM Code iteelf as subject w the confidentiality obligetions or \tse restrictions of
the Agreements. Novell directs SCQO to take this astios by noon, MST, on Ostober 10,
2003, and to notify Novsil that it has done so by that tixs,

Sincerely,
A Lo d‘
Joseph A, LaSala, Jr.
cot Mz, Dasl MeBride

M. Ron Lauderdale
Ei:ghesidmt, Assistant General Counsel



