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Defendant/Counterclaim-Plaintiff IBM respectfully submits this reply memorandum in

further support of its motion for summary judgment on SCO's interference claims (SCO's

Seventh, Eighth and Ninth Causes of Action).

Preliminary Statement1

In its Seventh, Eighth and Ninth causes of action, SCO alleges four types of tortious

interference by IBM: (1) "direct" interference with SCO's existing economic relations with

Hewlett Packard, Computer Associates, Oracle and Intel — SCO contends that Karen Smith, an

IBM employee, contacted each of these companies at the Linux World conference in January

2003 and encouraged them not to do business with SCO; (2) "direct" interference with a SCO

investor, BayStar Capital ("BayStar") — SCO contends IBM contacted BayStar, encouraged it to

threaten litigation and ultimately to withdraw its investment in SCO; (3) "direct" interference

with the September 19, 1995, Asset Purchase Agreement between Novell and the Santa Cruz

Operation ("Santa Cruz") — SCO contends that IBM encouraged Novell to assert ownership of

the UNIX copyrights that are at issue in this case; and (4) "indirect" interference with SCO's

prospective economic relationships with the entire "UNIX-on-Intel" market — SCO contends

that IBM made technical contributions to the Linux operating system that made it competitive

1 Terms are defined and used herein as they were in IBM's opening brief. In addition,
references herein are as follows: cites to "Interference Br. f " refer to IBM's "Statement of
Undisputed Facts" in IBM's opening brief, and cites to "IBM Ex. " refer to the declarations
and documents appended to the Declarations of Todd M. Shaughnessy, dated September 25,
2006, November 11,2006 and January 12,2007, the Supplemental Declaration of Todd M.
Shaughnessy, dated September 25,2006 and the Second Supplemental Declaration of Todd M.
Shaughnessy, dated September 29,2006. References to SCO's opposition papers are given as
"Opp'n at ", and references to the declarations and documents appended to the Declaration of
Brent O. Hatch are cited herein as "SCO Ex. ".



with SCO's products, and Linux ultimately captured a portion of the "UNIX-on-Intel" market

that SCO otherwise would have enjoyed.

Each of these claims fails as a matter of law. As to SCO's "direct" interference claims,

each of the companies with whom IBM allegedly interfered has testified that no such

interference occurred or, in any event, they did not change their relationship with SCO as a result

of any conduct by IBM. Ms. Smith likewise confirms that this conduct did not occur. SCO fails

to refute any of this testimony directly, but instead tries to manufacture a disputed issue of fact

from inadmissible evidence. With respect to what SCO calls its "indirect" or "interference with

the market" theory, SCO cites no authority, from Utah or anywhere else, that has recognized

such a claim, and those courts that have considered analogous claims have uniformly rejected

them. SCO offers no good reason why this Court should invent a theory of recovery never

before recognized by a court in Utah (or apparently anywhere else). (See Part I below.)

Even if SCO's inadmissible evidence were considered, and even if the Court were to

adopt SCO's novel theory of tortious interference, it remains undisputed that the alleged conduct

by IBM was not done for an improper purpose or by improper means and is, in any event,

privileged. As a result, SCO's claims fail as a matter of law. (See Part n below.)

Finally, even if SCO somehow could overcome these hurdles, it remains undisputed that

SCO has not (and cannot) identify any damages proximately caused by IBM's conduct, and

SCO's claims fail as a matter of law for this additional reason. (See Part III below.)

Statement of Undisputed Facts

IBM's opening brief sets forth 67 items of undisputed fact, all of which are supported by

admissible record evidence. Despite the volume of its opposition papers, SCO fails to controvert
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memorandum that these interference damages "are subsumed within and overlap with the

injuries caused by IBM's breach of contract and copyright infringement". (Opp'n at 46; see also

id at 90.) Notably, SCO fails to cite any evidence in the record for this statement. This is

because SCO, prior to filing its opposition memorandum, has never claimed that its interference

damages are "subsumed within" or "overlap" its claimed damages for breach of contract or

copyright infringement. Because SCO waited until after fact and expert discovery closed to

identify its "indirect interference" damages, despite a specific interrogatory, several Court orders,

and an independent obligation to supplement its discovery responses, SCO cannot now make this

claim to try and show a disputed issue of fact.13

B. SCO Cannot, in Any Event Show Causation or Damages.

Even if the Court were to consider SCO's previously-undisclosed damages theories, its

claims would still fail as a matter of law. With respect to SCO's "direcf' interference claims,

SCO cannot show causation or damages because each of the companies with whom IBM

allegedly interfered has testified that, to the extent their business relationships with SCO have

changed, it is for reasons entirely unrelated to IBM. (See IBM Ex. 117; IBM Ex. 118; IBM Ex.

204; IBM Ex. 240; IBM Ex. 241; IBM Ex. 597.)

As explained above, SCO does not (because it cannot) directly refute this testimony.

Additionally, although SCO now attempts to distance itself from these admissions, the reality is

that SCO's own witnesses have testified that IBM did not interfere with these business

13 Indeed, because this unsworn statement regarding allegedly "subsumed" damages
appears in a memorandum in opposition to summary judgment, as opposed to a supplemental
interrogatory response, expert report or even a declaration, SCO still has not offered admissible
testimony on this subject and for this additional reason, it should not be considered by the Court.
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