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I, A. Allison Amadia declare as follows:

1. The statements made in this Declaration are based on my personal knowledge. In
connection with this Declaration, I have also reviewed documents contemporaneous to the
transaction discussed herein. I have attached two of these documents as Exhibits to this
Declaration.

2. Iam an attorney duly licensed to practice law in the state of California.

3. From 1995 through 1997, I was employed by Novell, Inc. as in-house corporate
counsel. During this time, I was known by my maiden name, Allison Lisbonne.

4. In 1996, I negotiated Amendment No. 2 to the September 19, 1995 “Asset Purchase
Agreement By and Between The Santa Cruz Operation, Inc. and Novell, Inc” (“Original APA™).
In fact, I was the legal representative of Novell that directly interacted with Santa Cruz in
negotiating Amendment No. 2. Jim Tolonen, Ndvell’s Chief Financial Officer, was a Novell
business executive assigned to Novell’s Amendment No. 2 team. I kept Mr. Tolonen apprised of
the negotiations and Mr. Tolonen signed Amendment No. 2 on Novell’s behalf,

5. Inegotiated Amendment No. 2 with Steve Sabbath, an in-house lawyer at Santa
Cruz. I was acquainted with Mr. Sabbath because in 1996 I was also negotiating a dispute
concerning Novell’s right to enter into “buy outs” of UNIX System V license agreements.

6. During the summer of 1996, Mr. Sabbath telephoned me and raised an issue relating
to the UNIX and UnixWare copyrights. He told me that the Original APA explicitly excluded
copyrights to UNIX and UnixWare as assets being sold by Novell to Santa Cruz and that it
shouldn’t have. He wanted Novell to amend the Original APA to explicitly give Santa Cruz
rights to copyrights in UNIX and UnixWare.

7. Because I was not involved in the negotiation and drafting of the Original APA,
subsequent to my conversation with Mr. Sabbath, I tried to find out what the intent of the
Original APA was concerning copyrights. First, I read the language in that contract and it

confirmed the copyright exclusion Mr. Sabbath discussed. I saw that the Original APA had an



“Excluded Assets” list in Schedule 1.1(b) and that this list provided that certain “Intellectual
Property” was excluded from the asset transfer, including “[a]ll copyrights and trademarks,
except for the trademarks UNIX and UnixWare.” I also saw that the Original APA had an
“Assets” list in Schedule 1.1(a) that specifically identified the “Intellectual Property” included in
the assets to be transferred by Novell to Santa Cruz; that list only identified certain UNIX and
UnixWare trademarks. In addition, I contacted Tor Braham, a lawyer at the law firm of Wilson,
Sonsini, Goodrich & Rosati and the principal drafter of the Original APA. He confirmed to me
the fact that Novell had not transferred ownership of the UNIX and UnixWare copyrights to
Santa Cruz in the Original APA.

8. Later in the summer of 1996, Mr. Sabbath sent me a first draft of Amendment No. 2.
I copied Mr. Sabbath’s initial proposal into a document that I saved on Novell’s computer
system, a true and correct copy of which I attach as Exhibit 1 to this Declaration. On the issue of
copyrights, Mr. Sabbath proposed that Section V of Schedule 1.1(b) be “revised” from “All

copyrights and trademarks, except for the trademarks UNIX and UnixWare” to read:

All copyrights and trademarks, except for the copyrights and
trademarks owned by Novell as of the date of this Amendment,
which pertain to the UNIX and UnixWare technologies and which
SCO has acquired hereunder ...

(Exhibit 1 at 1.)

9. This initial Santa Cruz proposal was quite broad. First, it proposed that copyrights
owned by Novell as of the date of Amendment No. 2 and that pertained to UNIX and UnixWare
technology be excised from the Original APA’s list of Excluded Assets. Further, it provided that
Santa Cruz “has acquired” this set of copyrights through Amendment No. 2.

10. Irejected Mr. Sabbath’s proposal. I told Mr. Sabbath that while Novell was willing
to affirm that Santa Cruz had a license under the Original APA to use Novell’s UNIX and
UnixWare copyrighted works in its business, Novell was not going to transfer ownership of any

copyrights to Santa Cruz through Amendment No. 2.



11.  Mr. Sabbath and I subsequently negotiated a final copyright-related provision
reflecting that intent. The agreed-upon Amendment No. 2 was more narrow and restrictive than
the original Santa Cruz proposal. For example, the final Amendment No. 2 did not include any
provision that Santa Cruz “has acquired” any copyrights. In addition, instead of Santa Cruz’s
broad proposal to make an exception for copyrights “which pertain to UNIX and UnixWare
technologies,” the final Amendment No. 2 limited this exception to copyrights that are “required
for SCO to exercise its rights with respect to the acquisition of UNIX and UnixWare
technologies.” A true and correct copy of the final, executed Amendment No. 2 is attached
hereto as Exhibit 2.

12.  In final form, Paragraph A of Amendment No. 2 provided that Section V of
Schedule 1.1(b)’s Excluded Asset list would be “revised” from “All copyrights and trademarks,

except for the trademarks UNIX and UnixWare” to:

All copyrights and trademarks, except for the copyrights and
trademarks owned by Novell as of the date of the Agreement
required for SCO to exercise its rights with respect to the
acquisition of UNIX and UnixWare technologies ...

(Exhibit2 at 1.)

13.  As indicated on the first page of the signed Amendment No. 2, Amendment No. 2’s
revision of Section V of Schedule 1.1(b) was effective “as of the 16™ day of October 1996.”
(Exhibit 2 at 1.) During the negotiations, Mr. Sabbath did not propose to me that Amendment
No. 2’s revision of Section V of Schedule 1.1(b) would be retroactively effective as of the date
the Original APA was executed in September 1995.

14. Based on my personal involvement in the negotiations and drafting of Amendment
No. 2, I am well-situated to describe the intent of Amendment No. 2. Amendment No. 2 was not
intended to alter the Original APA’s copyright ownership exclusion. Amendment No. 2 was not
intended to transfer ownership of any UNIX or UnixWare copyrights owned by Novell. AsI
mentioned above, Amendment No. 2 affirmed that Santa Cruz had a license under the Original

APA to use Novell’s UNIX and UnixWare copyrighted works in its business.
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15. During the negotiations, Mr. Sabbath and I did not discuss what, if any, specific
copyrights might be “required” for Santa Cruz to exercise its rights. Should, after Amendment
No. 2, Santa Cruz believe its license to use Novell’s copyrighted works was insufficient and that
it needed ownership of any particular UNIX or UnixWare copyright rights because ownership of
such copyrights was “required” to run its business, I believe Santa Cruz would have to have
made such a request to Novell. Indeed, as I've discussed, Novell remained the owner of the
UNIX and UnixWare copyrights after Amendment No. 2.

16. To the extent that SCO is now contending that Amendment No. 2 acted to transfer
ownership of the UNIX and UnixWare copyrights to Santa Cruz, that contention is inaccurate.
That was not the intent during the negotiations of Amendment No. 2.

17. There was no Bill of Sale or other similar legal document executed in connection
with Amendment No. 2 that transferred ownership of any UNIX or UnixWare copyrights from
Novell to Santa Cruz. The reason is simple: Amendment No. 2 was not intended to transfer
ownership of any copyrights to Santa Cruz.

18. To the extent that SCO is now contending that Amendment No. 2 was meant to
clarify or confirm that the parties intended to transfer ownership of the UNIX and UnixWare
copyrights to Santa Cruz in the Original APA, that contention is also inaccurate. That was not
the intent during the negotiations of Amendment No. 2. From the outset of the Amendment No.
2 negotiations, Mr. Sabbath was not seeking a clarification that the Original APA gave copyright
ownership to Santa Cruz. On the contrary, Mr. Sabbath wanted Novell to change the Original
APA in 1996 to give Santa Cruz ownership of copyrights in UNIX and UnixWare because the
Original APA did not so provide. I rejected his proposal and ultimately we agreed on the

language that became Paragraph A of Amendment No. 2.



I declare under penalty of perjury of the laws of the United States that the foregoing is
true and correct.
Executed on this _Z_S:?a_y of April, 2007 in Santa Cruz, California.
P

A. Allison Amadia
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