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1 THE WITNESS: Other than emails that may 1 your belief then that Exhibit 92 is a comprehensive
2 have been made in conjunction with our legal counsel 2 list with respect to documents that SCQO contends are
3 that would therefore be privileged, I'm not sure that 3 responsive to Topic 7; is that correct? 4
4 there would be any other emails that would have been 4 MR. NORMAND: Objection to form.
5 sent or received by Mr. McBride that would have been | 5 THE WITNESS: Yes, inasmuch as — I mean,
6 responsive to Topic 7. 6 it was a fairly extensive effart to attempt to
7 Q. BY MR. DRAKE: Hov about emails that you | 7 identify all of these documents.
8 yourself might have sent or received that would be 8 MR. DRAKE: Yes, and that's just what I'm
9 responsive to Topic 77 9 trying to explore and establish with you, so I ]
10 A. 1dn't believe I wonld have sent or had 10 appreciate your answer.
11 received any emails responsive to Topic 7 that would 1 (Exhibit 315 was marked for identification.)
12 have not been subject to privilege, baving been 12 Q. BY MR. DRAKE: I'd like to show you what
13 communications with -- in oonjuncuon with our legal 13 we'll mark as Exhibit 315 and ask you to identify
14 counsel. 14 that, please.
15 Q. Ohkay. Isit your testimony then that you 15 A. This was a spreadsheet prepared regarding 1
16 don't recall sending any emails to any of the 16 Topic 7 that contains a list of companies who received ‘
17 recipients of the letters that we'll talk about ina 17  our, what we call Fortune -- or Global 1500 letter as
18 moment that you -- these so-called intent to sue ot 18 well as a letter we sent to our Unix licensees.
19 license letters? 19 (Exhibit 314 was marked for identification.)
20 MR. NORMAND: Oljection to form. 20 Q. BY MR.DRAKE: Before discussing
21 THE WITNES: We may very well have had |21 Exhibit 315 in more detail let me show yon what we've £
22 email communications with companies that were 22 marked as Exhibit 314 to your deposition and ask you
23 recipicnts of the, you know, the -- what we call the 23 to identify that if you can, please.
24 Global 1500 letter and also the Unix licensee letter. 24 A. This appears to be an email from myself
25 However, in no case would any of those 25 to Joanie Bingham and Kathy Martens back in
. Page 14 Page 16
1 comrespondence have really been around our intent to 1 December22nd of 2003. 1
2 sue any of those companies. 2 Q. And can you identify the attachment to
3 Q. BYMR.DRAKE: What about correspondence? | 3  that email that is part of Exhibit 3147
4 Do you recall sending any correspondence to any of the 4 A. It appears to be a listing of customers
5 recipients of the Global 1500 letter or the UnixWare 5 that would be on the Global 1500 list.
6 license letter? 6 Q. What was the purpose of compiling the
7 MR. NORMAND: Objection to form. Last 7 list of the so-called Global 1500 companies?
8 question had the same issue, are we talking -- when 8 MR. NORMAND: Objection to form. Scope.
9 you're saying "you" at this point do youmean 9 And object to the extent that the answer would reveal
10 - Mr. Sontag? 10  any attorney-client communications or any atforney
11 MR, DRAKE: Imean hirn personally at this 11 work produet.
12 point and them I'm going to expand it to your 12 THE WITNESS: Certainly we wanted to have
13 knowledge of anyone on behalf of SCO. 13  a database to be able to record any follow up
14 Q. Somy question was in your individual 14 responses from any of those companies. And if we made’
15 capacity do you recall sending any correspondence to 15 any follow on communications with those companies we'd
16 any of the recipicnts of either the Global 1500 letter 16 ~ have a location to be able to record that
17 or the UnixWare license letter? 17 communication,
18 A. No. 18 Q. BYMR. DRAKE: What was the purpose of *
19 Q. Andagain, to your knowledge did anyone 19 compiling the list in the first place? 4
20 onbehalf of SCO send correspondence to those 20 MR. NORMAND: Objection to form. Asked g
121 recipients? 21 and answered. E
22 A, Other than the letters themselves? 22 Q. BYMR.DRAKE: I mean, apart from having ‘s,
23 Q. Yes,sir. ’ 23  a place to record information, what was the purpose of 5;
24 A. 1donotbelieve so. 24 identifying these companies? i
25 - Q. Sobackto your original answer, it is 25 MR. NORMAND: Objection to form and i
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‘'l objection to the extent that it calls for I MR. NORMAND: Objection to form. E :
2 attorney-client privilege or attorney work product. 2 THE WITNESS: Yes, I believe there was ;
"3 . THE WITNESS: I really can't comment on 3 some attempt made to identify users of Linux. fx
4 the reason why we — we had prepared a list of large 4 Q. BY MR.DRAKE: And what was done inthat
S companies that we felt it was important to send a 5 regard? : i
6 letter stating our, you know, understanding and--and | 6 A. Ibelieve we had a number of our ;
7 wanled to make them aware of our concetns. 7 salespeople take a look at public, you know, press B
8 And so creating the Global 1500 list was 8 clippings or otherwise and help identify any public B
9  our mechanism to be able to put together a listing 9 press announcements or other types of statements from |
10 that we could mail to what we felt were the largest 10 any of these companies regarding their use of Linux, it
11 potential commercial users of - of Linux who would |11 and some of that was added to the information E
12 most likely have the greatest concern about issues 12 regarding thesc companies. L
13 related to Linux and our possible intellectual 13 MR. NORMAND: And I just want to object Tk
14 property issues. ] 14 to the scope of these line of questions. The topic,

i$ Q. When did SCO first decide to compile a 15 as poorly drafted as it is, still relates only to

16 list of potential recipients of what came to be known |16 communications between SCO and any other person. IBM § .
17 as the Global 1500 letter? 17 defines SCO as including its employees, so I don't ;
18 MR. NORMAND: Objection to form. 18 think the topic covers communications within SCO i
19 . THE WITNESS: My best estimate of that 19 regarding these lettars, but of course I'll let the 5
20 would be less than a month before we actually sent out | 20  witness answer. I
21 the Global 1500 letter, 21 Q. BY MR.DRAKE: What was the date that the
22 Q. BY MR.DRAKE: And who wasiovolved, {22 Global 1500 letter was sent out? i
23 apart from counsel, in putting together the list of 23 A. Off the top of my head I don't remember. b
24 recipients for the Global 1500 letter? 24  Ibelieve it was - I think the date would be on here. i
25 A. Idon't think there was any real magic to 25 I believe it was December 23rd, 2003. _)
Page 18 Page 20
1 the creation of the list. It was my understanding a, 1 Q. Refer back to Exhibit 315, if you would, b
2 you know, Fortune 1000 list of company names that were | 2 please. And if I'may let me just take a quick lock at
3 casily obtained as well as a list of global companies 3 it 1
4 as well that were merged together which ultimately, 4 MR. NORMAND: Mr. Drake, do you wanta [
5 * with some duplication, created a list of about 1500 5 copy of that? ' -
6 largest companies warldwide, 6 MR. DRAKE: Twonld love a copy. Thank
7 Q. And is that list in fact what ended up 7 you . . {
8 being Exhibit 3147 8 Q. Mr. Sontag, under Exhibit 315 in the 3
9 MR, NORMAND: Objection to form. 9 column "Company Name," is this intended to list the
10 THE WITNESS: Based on just a cursory -~ 10 name of each company that received the Global 1500 [
11 cursory view of it it appeats to be so. 11 letter? ' E
12 Q. BYMR. DRAKE: Allright. AndifI 12 A. Yes, Ibelieve so. |
13 understood your earlier answer, part of the intent was 13 Q. And did all of the companies listed on
14  to identify those companies who might be using Linux 14 Exhibit 315 receive the same letter? i
15 in some significant manner; is that correct, or to 15 A. Yes, I believe so. g
16 some significant extent, 1 should say? . 16 Q. And the two columns in the far right-hand
17 MR. NORMAND: Objection to form. 17 side of Exhibit 315 are labeled "Response 1" and
18 THE WITNESS: 1 think our simple intent 18 "Response 2" respectively. What is the column that's 4
19  was to make as many large commercial entities aware 19 labeled "Response 1" intended to signify? g
20 that we felt there were issues related to intellectual 20 A, Ibelieve it was intended to be a i
21 property in Linux and just to make them aware. 21 repository for any initial response we received from
22 Q. BY MR, DRAKE: Was there any attempt on 22 that particular company. i
23 SCO's part to determine whether any of the companics 23 Q. Okay. Would you tum to Page 3 of
24 listed on Exhibit 314 were actually using Linux at the 24 Exhibit 315. In the column for "Advanced Integrated
25 time? 25 Technologies, Inc.," in the column labeled 2
SN |
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1 I‘mnotsure:fyouguysmonthesamepageasto 1 enter into the license.
2 how that was answered, .2 1 telieve the reason we didn't enter into E
3 !fyouwmttomadtheqmnonagam - 3. ¢he license was because SCO determined it was not in -
4  and think about your answer. - 4 our business intercst to.make a — enter into a
5 MR. DRAKE: Go ahead and read it back. .5 Tlicense with Hewlett-Packard:
6 (The requested testimony was road back.) 6 Q. Soisit your testimony that
-7 THE WITNESS: il justadd thatl . 7 Hewlett-Packard was ready, willing, and able to entcr
8 believe we were — my discussion with Mr. Cnn'_prcll was' | 8 into an agreement, and SCO said no? .
9 ° simply making him awate that we were going to be 9 MR, NORMAND‘ -Obection. Fom1.

10 announcing publicly a SCOsotrce program in the ncxt 10 A Ye.

11 " month, January of 2003. 11 Q. BY MR. DRAKE: Anl the reason SCO

12 “We did not have any hccnsmgpmgram in 12 declined to enter into the agreement was what, again?

13 place at that time, £o theréfore it wonld have been 13 MR. NORMAND: Yat can answer to the

14 very difficult to discuss and negotiate that.. =~ 114 extent that it was business reasons.

15 Q.. BYMR DRAKE: DidSCO ever have 15 A. . Ultimgely it was financial amount, but

‘16 discussions with Hewleti-Packard about HP's obtaining . {16 meost of the reason why was due to legal concerns for

17 the SCOsource or intellectual pmperty heense? 17 which I-can't provide any more answer. ,

18 A. Yes. - 13 Q. - BY MR DRAKE: Y said business reasons,

19. . Q. When did those discussions bcgm? .19 .-Mr. Sontag; that's aot legal. What were the business

20- A, Beginning of June of 2003. - 120 reasonsthatSCOdechnedtocntermtoanagrecment :

21 Q.: - Do you know why Mr. McBride placed acall |21 with Hewlett-Packard? .

22 ' to Carlton Fiorino on May 12th, 2003, as he had done, |22 A.. A fimncial amount we didn't deem to be

23  the same day to Mr, McNealy st Sun?" 23" sufficient for the type of hcense Hewlett-Packard

24 A. The exact nature of that conversation, 24 sought. :
|25 since [ was not involved in that call, but Mr. McBride 25 Q. What ere we talking about? What are the

' Page 150 - Page 152 |
3 occasmnally plcks up the phone and. calls other CEOs | 1 numbers? ’ ) )
2 of public companies and other large commercial {2 . A. Itwason the orderof ~30to 50
3 organizations with the desire of making them awere of | 3 million dollars was going 1o be the size of the
- 4 “things, talking to them about possible business - -4 license. We didn't believe that was enough.
S together, which I think hkcly was the nature of that 5 Q. ‘'Was that the price you demanded or was .
6 commuiication. 1 6 that the price that Hewleti-Packard offered to pay?
7- Q. Andyouidon' think ltbad ‘anything to do 7. MR. NORMAND: Objection to form..
| 8 -with the Global 1500 license; is that comect? - ‘8 A That was the price they offered,

"9 A, TIdonotbelieve so, not spectﬁcally 9 Q. BYMR. DRAKE: What price would SCO have §
16" - Q. Did Hewlett-Packard ever obtain a’ 10 accepted? :
| 11  SCOsource, or inteliectusl property licénse from SCO” 11 MR. NORMAND: Objection, form. Ob_;ectlon

12 A, 'No.- 12 to thg extent it calls for speculation. Objection to
13 "Q.” Why not, if you know? 13. L. C

14 A.  We had negotiations regarding a SCOsource | 14 THE WITNESS: Are you through?

15 Hcense for use by Hewlett-Packard for their 15 MR. DRAKE: .Come on.

16 customers, and we were unsble to come toterms. - | 16 . THEWITNESS 1 don't have anything more
417 Q. Did Hewlett-Packard ever express to SCO - |17 Tcanadd, .

18 why it chose not to obtain the hwnse, or why they 18. Q. BYMR, DRAKE Well, did SCOhavc a .

19 wouldn't agree to your terms? - 119  number in mind or not? You said the deal fell apart’
{20 A No. 20 because you couldu't reach an agreement.

21 Q. Soyoudon't know if theu' reason was 21 MR. NORMAND: Objection to form.

22 money, principle, language of an agreement, or 22 A, Idon'tthink wehada speclﬁc number in

23 ‘anything of the sbove? . 23 mmd

24 . A, Well, you're making the sssumption that 124 Q. BY MR. DRAKE: Is there any documcntatlon

it was Howlett-Packard that made the decisionnot to - 25 :

. that exists of the negotistions between SCO and -
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Reporter’s Centificate” '
Stateof Utsh ) -

County of Salt Lake )

1, Aricl Mumma, Certified Shorthand

Reporter, Registered Professional Reporier, and Notary ’
Public for the State of Utah, do hercby cettify: .

. THAT the foregoing proceedings were taken
. before me at the time and plice set forth herein; that

the witness was duly swom to tell the tmth, the

whole truth, and nothing but the truth; and that the
proceedings were inken down by me in shorthand and
mmwmmmemmWWmMmmmw
direction and supervision; .
: 'mmwmmmmwwmmmmm
andcorrecttrauscnptlouofmy smdshoﬂhandnom
sotaken. ~ - .
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