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FILED UNDER SEAL

Pursuant to Fed. R. Civ. P. 37(a), defendant Microsoft Corporation (“Microsofi”) moves
for an order compelling the production of documents withheld by plaintiff Caldera, Inc.
(“Caldera™), based on alleged attorney work product protection.

Microsoft requests that the Court order Caldera to produce all documents identified on its
privilege logs as “work product” that were not prepared by or for Caldera in anticipation of this
litigation. Alternatively, Microsoft requests that the Court order Caldera to produce all
documents designated on its privilege logs as “work product” relating to efforts by Novell, Inc.
(“Novell”) or by Digital Research, Inc. (“DRI”), to lobby various government agencies to bring
enforcement actions against Microsoft. Microsoft submits that documents created in the course
of lobbying efforts by DRI and Novell were not created “in anticipation of litigation” as required
by Fed. R. Civ. P. 26(b)(3). Even if work product protection were applicable to the documents in
question, Microsoft submits that Caldera has waived any protection by selectively producing
large volumes of other supposed “work product” documents related to the lobbying activities and
to the government iﬁvcstigations. |

Microsoft respectfully requests an expedited hearing on its motion in order to prevent

undue harm to Microsoft in its ongoing discovery efforts.
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Dated this L_Zfdg? of June 1998,
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FILED UNDER SEAL

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing DEFENDANT 'S MOTION
TO COMPEL PRODUCTION OF DOCUMENTS WITHHELD BASED ON ALLEGED
ATTORNEY WORK PRODUCT PROTECTION was hand delivered, on this _/Z day of June,
1998 to the following:

Max D. Wheeler, Esq.

Stephen J. Hill, Esq.

Ryan E. Tibbitts, Esq.

Snow, Christensen & Martineau
10 Exchange Place, 1 1® Floor
P.O. Box 45000

Salt Lake City, Utah 84145

and sent via Federal Express to the following:

Stephen D. Susman, Esq.

- Susman Godfrey, L.L.P.

1000 Louisiana, Suite 5100
Houston, Texas 77002-5096

Ralph H. Palumbo, Esq.

Lynn M. Engel, Esq.

Summit Law Group

1505 Westlake Avenue, Suite 300
Seattle, Washington 98109

Parker C. Folse, III

Susman Godfrey, L.L.P.
1201 Third Avenue, Suite 3090
Seattle, Washington 98101
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