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EACNTLE > Assct Purchase Agreement

This Asset Purchase Agreement (* ent”) ismadeasof ____ Julywd, 1996 RA Wi D
PREFER [DE THIS AGREED A QON AS POSSTR WITETHER THAT BE B R
AFTER JULY 1]](*Transfer Date™) between Caldera, Inc., a corporation organized and existing under the Jaws of

the Srate of Utah (“Caldera™), and Novell, Inc., a corporatian organized and existing under the laws of the State of
Delaware (*Novell™). . ) » .

SECTTON 1
Preamble

" 1.1 In November 1991, Novell acquired a DOS-based desktop operating system buginess (“DOS Business™).
Since that acquisition, Novell has endeavored to further the business. Several products cotresponding to the DOS
l Business have been made available by Novell or its predecessars in interest, tncmdmg.__w% Multiuser
DOS, Concurrent DOS, DR. DOS and Novell DOS. .

12 Calderzs and Novell believe that it is in their best intarests, respectively, that Culders acquire substantially
: I allof the essets and assume the warranty and support liabilities of Novell comprising the DOS Business (the ...c.... .. .. ...
O 1.3 In connection with the Acquisition, Novell will () transfer to Calders the assets and liabilities comprising

the DOS Bugiess, including the products associsted with the DOS Businass (“DOS Products™); and (b) assign to

Caldera all certain related rights and agreements cxoent as gpetifically reserved to Novell hereumdor. In turm,

Caldera will (z) grant back to Novell a pon-transferable license for the DOS Products, including Enhancements nnd
Maintcnance Modifications, for freemal use by Novell as well as for inclusion within products of Novellorofany

pR TR b-MNevell-owns-an-inse an-porcent-{1094)-ar-prea ,butnotforsaleasa:mndaloncproduct.:
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SECTION 2
Dcfined Terms

Capimalized terms in this Agreement have the meanings stated i this Section 2 or defined elsewhere in this
Agreement. A reference to a particular Exhibit is to an Exhibit to this Agreement, cach of which is incorporated
mto and made a part of this Agrecrnent by that reference. A reference 1o a particular Section is to a Section of this

Agreement :

2.1 Closoeg and Closing Date: “Clesing” and “Closing Date™ shall have the meanmgs ascribed to them m
Section S. _ .

2.2 RQS Code: "DOS Code” shall mean the computer programming code (binary and sowrce) for the DOS
Products._ ‘ ’

2.3 Deyelopment Environment: “Development Environment” means any non-commercially available device,

code (source and binary), Docurnemntation, media or development tool (mmcluding compilers, workbeaches, wols, and
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bigher-level or proprictary languages) that have been used in, or are uscful for, the development, maintenance or
mmplementzation of the DOS Products or Related Techaology, provided that such items are reasonably available to
Novell and only to the extent such items are transferabla by Novell and are no longer being used in other

technologies of Novell.

2.4 Documentation: ‘Documentation™ means the user manuals and other written materials ar Qrmachine-
mcadable text and/or eraphics that relate to the DOS Products and that are owned by NOVCK.QLB&J]JILG_PM
Materals, mctuding, by way of example and not by way of limitation, materials useful for design, gencration or
printing (for example, logic manuals, flow charts, and principles of op<eration), 8lf machine-readable text or graphic
files subject to display or print-out, all test materials (including test seripts and the programs pecessary 1o use such
test scripts), all accounting and legal records rolative to the abuse or enforcement of sny right or interest in the
Transferred Assets and all marketing collateral, including all pre-existing customer lists pertaming to the DOS
Products Software, €.g., (i) product regiswation databases, (if) technical support databases and (ili) other customer
databases malntained by Novell for the DOS Products, if mmy. Such database lists shall not include the computer

_ Programs Decessary 10 access the database hsts but shall be in adclmmodASCH formar.

2.5 DOS Produgts: (UNDER REVIEH) “DOS Products™ mesns the following Novell products, and ooy other

| prior or subsequent versions, revisions or mcmw of such products to the

extent owned or_tr-ansfmblc by Novell as of the Closing:

DRDOS6.0... . . ... ConcugentDOS ... e DR DOS 5.0 00 . il
Multivder DOS Novell DOS 7.0 PALMDOS .
‘ GEM GEM Draw ; GEM Programmers Toalkit
Gem Wordchart Gem Grzph Draw Plus ,
lepmnese DOS [1711 LANY OTHER DOS ,
l BRODUCTST} '

2.6 Enhancements shall mean changes, additions or new releascs, other than Mrintenance Modifications, to the
DOS Codo and related documentation that are provided to Caldera’s end-users withour charge and that improve
functions, add new fimctions, or improve performance by changes to system design or coding.

2.7 Emorshell mean, as the context requires, either a Code Frror: a program fanction that is described in user
documentation for the DOS Products but is omitted from the DOS Code, or 2 program function or user interface that
does not operate or that gives incorrect results when measured against its design specifications, or 2 Dosyment
Emor: a failure of the related documentation to accurately describe & program function, or a failure of such
docmmentation 1o caable reasonubly competent users 1o comrectly operate the associated DOS Code.

2.8 Tnmllccrual PrcncrrV' “Intellectal Prnocrt\{" means mm@mﬂmmm

| 2.32% Mamtenancs Modification - shall mean any modification or revision to DOS Code or to related
documentation, other than an Enhancement, that corrects an Error ot provides an other incidental correction.

22
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X1en uch Rela hnologv s comprised of Third Party Matsria)s as of the Closing, all existing
technology authored. discovered, developed, made, perfected, improved, designed, enginecred, devised, sequired,
produced, conceived or first reduced to practice by Novell or its predecessors in interest, or any of their employees
or couwactors in the scope of their employment or association with them for the development of the DOS Products,

| and thar are yseful in recessampio-the development of the DOS Products or to the performance by the DOS Products
of ther intended functions or purposes, whether tangible or intangible, in any stage of dsvelopment, including
without limitation existing cnhancements, designs, technology, improvements, inventions, works of authorship,
tade secrets, farmulas, processes, routines. subrowtmes, techniques, concepts, methods, ideas, algorithms, source
code, object codc, flow charts, diagrams, coding sheets, source code listings and ammotations, programmers’ notes,
work papers, and work product if any cxists at the time of execudon of this Agreement, all documentatian,
development wols and associated documentation (excluding such developruent tools and a.s-:ociazed docurnentation

which are ret-owmed-byNevelerThird Party Materials and as 1o which § clf oto conscnt(;s
of gther acrion oc document as may be nocessary of Appropriste in order (o Mﬁ_@éﬂ%&@
and all rights of any kind I or to any of the foregoing, inchudmg without limitation all proprietary rights and trades

secrets and all patents and copyrights (whether pending, applied for or issued) for the DOS Products, regardless of
whether any or all of the foregoing constitutes copyrightable or patentable.subject matter. Despite the foregoing,
Related Technology does not incfude Personal NetWare, VLMs, or any other products or technalogics not
developed pmnnrﬂy as components of DOS Products_(excent to the extent tha

ions nor does it include 2ny interests in Third Party Materials oc other

. technologics owned by third pams Lt‘such Novell interests are not xmnsfm-ablc xmdcr the tcrm,s_of applicable
. the A

] 2.102-0 Related Technology: (UNDER REVIER) “Related Technology” means, to the extent owned by Novell

Dy

relapng srn°out¢mg_DQSan

do e d datnba: < }
@2 m subsecmm! m the execarion dstc of1h1< Agrecment the Qm@mmm:mﬂmm_t_n

| 2.123-36Third Party Maierials: “Third Party Materials™ shall mean the marerials in which nthn‘dpartyxs the
ccpyng.ht owtler.

21331 Transferred Assers: “Transferred Assets” shall mean the DOS Products, the Intellecma) Property, the
Related 1 chhnology. the Transferred Marks and the Documcnmuon and all other assets of the DOS Business

descri T ule :

212 Transferred Marks: (UNDER REVIER) “Transferred Marks™ shall mean the following marks snd all
applications end registrations obtzained or filed by ar on behalf of Novell for such marks, but only to the extent of

Novell's tremsfersble ownership therein as of the Closing:

—

DR DOS PALMDOS
"MULTIUSER DOS D and DESIGN
2
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DIGITAL RESEARCR DRAW PLUS

CONCURRENT DOS - : DIGITAL DESIGN

DR LOGO DIGITAL RESEARCH WE MAKE
COMPUTERS WORK :

! DIGITAL RESEARCH AND DESIGN .

Produ tated-To =yinely H-RroE-H 1, 352 ge
iafe. SIS £ o fe Saz 3 : : 3. i
MMMMM gement-trado-secras ,mwyy.vr""*ﬁ&rmga—&ﬁawﬁmwm

Transfer of Assets

3.1 73113 4, AgIeementx md

gram, transfer, convey, and assign to Caldera all of Novell's right, title and interest fn and to the Transferred Assets

in accordance with the Bilf of Sale amached as Exhibht €, and shall assign the Agreements specified in Section 6.1 to

Calders. Effective as of the Trancfer Date, Novell shall assign to Caldera all reveres associztad with the DOS

Business that accrue and are received by Novell, except zs otherwise mvldethecugn\‘ﬁ 3.1, After Closing, . P A

* Novell shall deliverto Caldera within thirty (30) days after the 'end of each Novell fiscal quarter, any such revenues,
| received by Novell dring the procediag Novll fiscal e L eaddition. Novell shall gramt. transfir, convey and
ig s right. 1 nd_interest in and 16 any and a 2ims O cajses o action held b

assign to Caldera all of No
" INovell 2t the C »..: ate and gesociared directiv o indire with anv o the DOS Producrs o Related
0

=
—eshnolog..mcluding byt not limited to any claims ceuses of action for declaratory or mimetive relicf o
damsges, whether any such claim is s c!_uh_wl i i whether any such claim ¥s matored or
unmarured, ) :

S IGHT “CASH FOR ASSE! Sr SAT E. WE CAN* 1
SEE NOVEI SUCTT A ) D HA .
NO INTEREST IN “RUYING A LAWSUIT ABOUT WHETITES ITIILIZED COMMERCIALLY

: ETHER (T i IN FINANCING WITH SUFFICIENT

NARLEoF
ENERGY TQ SUTT NQVELL ]

SECTION 4
Consideration

4.1 Cash: At Closing, Caldera shall deliver to Novell by certified check the sum 0£$1,000,000 (Onc Million
Dollars) as consideration for the transfers under this Agreement. »

42 Grant Back License: At Closing, Caldera will execute in favor of Novell the Grant Back License.
1 Agreement attached as Exhibit A._[[WE ARE STILL WATTING FOR A DRAFT OF THE GRANT BACK

LICENSE AGREEMENT. 1)

2
| NOV-23-001175
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SECTION S '
Closing Date; Delivery; Termination

5.1 Closing Data: The Closing of this Agreement shall be held at the offices af Novell, Inc. at 1555 North
chhnology Way, Orem, Urah 84057 on or before 10:00 am. on , ot at such other time ang place
upon which Novell and Caldera shal] agree. : -

52 Deliveries: At the Closing, Novell will deliver to Caldera (2) a true, cotrect and fully cm:cuted copy of each
document specified and required to be delivered pursuant to this Agreement, (b) a fully executed Bill of Sale, (¢ a

.SécﬁgnA.l and a fully executed Grant Back License Agreement as described in Section 42

: Novelreserves the right to terminare this Agreement for any reason upon
vgust 1, 1996, Inati

re Al
S ¢ odtortatrh

osing Dare and the date of pa naddition, Novell sha imburse Caldera for miv and all actuaf
sapenses (but not corporate overhead) of oneratine th 208 Business during th & between th losing Date ang
the date of such written notica (which expenses shall be meaented to Ig'gvgl at the time gf‘x_i_u_g g_g_ T erv of the
OGS TeleTred 1o herein), which reimbirs 4 8 thy s date
Idera o Navell .

the i\ convevsanc

SECTION 6
Traasttion

6.1 i : No fess than two (2) weeks before Closing, Novell shall provide o
Caldera (2) a list of all third parties by whom Novell is currently licensed to use Third Party Materials In conmection
with the DOS Products (“Third Party Licensors™); (b) & list of ali original equipment manufactarers, distributors,
dealers, value added resellers, and major account custamers who are currently authorized 1o excroise any right in the
DOS Products (“Current Customers™), and (c) a list of all Current Customers and others entitled to recetve service

) ists, N

and support of DOS Producs.
with copies of all conn 2
listed.
conmets with the Third Party Licensors and Current
| anempt 1o obtain, whe s consent to wansfer orders from Novell to Caldera {ar 10 issue new orders to

Caldera for the same of similar terms) and o assign Novell's rights and benefits under the corresponding licenses

NOV-23-001176
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and cantracts. At Prerte-Closing, Novell shall assign to Caldera those licenses and conwacts for which such
Customcr consent it nat required or has becn obtained. )

[ 62 Assumption of Obligalions: At Closing, Caldera shall assume all prodyct warrsmv and support liabilities
and perform all obligations (inchuding, but not limited to, all suppart md product warrant obligations) relating to the
<y d i I i izhilii fabili

Ceement, No raxes, no emplovee lizhilities and no

DOS Business. gss expressly described in this A
ﬁggg!l other thap Habilid iry igs di 1 ble W upport fimgrions
- shall ssume idera v

o Caldera, while Novall will remain responsible for

until snch Transitional Contracts termingte orare
transferred & Caldera. Novell and Caldera will each mzke commercially reasonable efforts to implement & smooth
transition of opcrations from Novell to Caldera so that any customers who acquire DOS Products either before or
adfter the Closing Date will experience as little disruption or delay in supply, SUPPOrT, Or service as is reascnably

practicable.

63.1 chmzfmmj_mmmmmmovcumym(mmyobmmﬁom Celders at
Caldera’s cost of materials) such units or mveatory of DOS Products es it deems reasonably necessary to satisfy

s o mmers ider Traositioas] Contracts_[[HOW MANY UNITS ARE WE TALKING ABOUT HERE? [FIT'S A
SMAT ER N OT LEA - . Caldera
shall be entitled to the revenue received by Novell for tie DOS Produces and related support and maintenance

provided under the Transitional Contracts (not of Novell's costs and expenses incurred for products, materials,
support, and mzintenance), to the extent that such revenues are billable by Novell afier the Closing, Following the
Closing, Novell shall not renew, extend the torm of, or enter into any new Transitional Contracts. Except for the
revenue from MLAs, Novell and Caldera shall negotiate 2 mutually-acceptable rrangement to afford Caldera the
benefits of ongoing customer contracts that are intended to be assigned hereunder but that cannot be assigned

beocause of third party objections.

64 Mamunance of Business: Novell shall use its reasonable hest effarts jp mainesin the relagjonship wigh cach
j 1 ierg, sus g relatine (o the Trunsferred Assers If, on or before the Closing -

Date, Novell becomes aware of & material deterioraton i the relationship with any major customer, supplier, orkey
employee of Novell as it relates to the Transferred Assets, Novell wilf promptly bring such information to the =~ -
attention of Caldera and, if requested by Caldera, will excrcise reasanable cfforts to restore the relationship. Novell

will make commercially reasonablo cfforts 10 maintain the value and condition of the Transferred Assets until

62
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Closing, provided however, the foregoing shall not be construed to require Novell to exert efforts greater than those

exeried as of the effecdve date of this Agreement.

6.5 f : Except as provided otherwise herein or as xppfov-ed or as reccommended by Caldera:
ing Darte continue to deal with the Transferred Assets and conduct frs business ralated -

SECTION 7

7.1 jzation and Stamding Arti £s: As of the Closing Date, Novell is & corporation duly "
organized and existing under the laws of the State of Delawars and will be fa good standing under such laws.

Q 7.2 Corporare Power: Novell has all requisite corporate power to execute and deliver this Agreement and all ‘
agrecruents to be exeanted and delivered pursnant 1o the tems hereof (collectively, the “Ancillary Agrecments”). :

- ‘7.3 Authorizatign: All corparate action on the partof Novell, its directors, and its stockholders necessary for -
the authorization, execution, delivery, and performance of this Agreement and the Anclllary Agreements by Novell

> 2t

Qﬁbﬂimséﬁﬁmsmnmmm_b@m@!_wm violste or conflict with (1) ocal law,
Leuletion, ordiance, zoning requirement, govemmenta) extriction, onder. judgment, or decree spplicsbls to Novell,
O tn 3 g z isi 2 Y AV 0
= -~ " -

& i N vell- ) »
2y .
=—L.2 Reauired Conmmet Consenrs. Excent as set forth in Exhibit B (mch%@gw
Ihe "Reguired Contract Cansents™. no approval, authorization, consen . Permissicn, o waiver 1o or from. gr natice .
filing. or recarding 10 ar with. any nemsan (other than the mmm% 44 e

72
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Novgu of‘the gggcnonmqno]mad hershy: (2) the rransfer and gesiqnment to Caldern ot (‘Igsmg of‘ die I@n‘,fbmﬁ
Assets, or (3) the ownershin and use of the Transferred Assers and the conduct of the DOS Business.

7.6 Title fo !gggbg @@ Caldcru zt Closing shall phratn ~ond and mukci&bk_mlgmmm@k
RIS O D‘.A Products, Documentation 38 recprds y N i
.h_—.——_‘-‘—‘?— = . -

292 _Procedures for Copyright Prot trnce h ligibili c cts ar
Sode for protection under zpplicable copvright law been forfeited 1o the nublic domaimn by omission of any requited

notiee or any other action,
. 793 Prmmm__mm Novell has nmmmmmmtm 1o caforce the
ade scorel proteclion ProvTEm s hednle 7.9.3. msafa there ha
yiolgdon of sych mmmmmmmﬂmm%mmmmms
: i 1 only to emplovees

Products (1) heve at all times beer

2] al & adxse DOCN_hrcigsed by Y
and consyhtant< hayine "s need t know" the mﬁmmmw

Novell

7.9.4 Personnel A greemepmy. Al persoonel, nclodine smploypes, agents, consutemrs, and comtractors who
have conmibuted 1o or participated n th onception and g opmemt of the DOS Prod or DQS Code,

Pocumentarion, or Intellecnial Prop: n

ity on behs olsn either 2 SCn pUnty 19 3 "work~for-hire™ armangement
r W i 3 rdance wy i 3
——-——___________
yble and mtan-b ng

that h N full
gxclusive, and original ownership of all ome e p
2ppronrime ipsgumenss of assignment in_fayor of Novell a3 assience that have conveyed mﬂo_mﬂm_&__ﬁ

gxclusive gwnership of all rmeihle and mtanpihle property thereby arising,

NOV-23-001179
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2.9.5 Absence of Clarms. No claims hnve been assaged by gny person gr entity 1o the yse of the Intellectyal

Property. and Wovell does nar knagw af aay yulid basxs for mv guch cj@—ﬂ&lﬂmm&mmﬂnji |

s an cm | i 1o on
YIOAdoauacyofDocumcn tation inclu ' ‘ em documentati
e s nf‘ and schematics for all DOS Products or DOS Code. a< wel as anv mmncnl
o Izm hag_ma bcn eSaTY [0 rendet Juch marerials yndersmndabl usable bvanzmcd

Products,

: : 5 - s o ot e , :
nm&%mmmm
WMmmwmmdeumd pternal

purposes oniy, onammwwmmmw

LI

@g@w_feﬂ_ahmbs_om:,_nm_gmm

e Oor 10 he

CONFIDENTIAL
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716 5:2g§5§§ gz EINEE& ‘ . _
7,161 Ordinary Course of &uﬁnm;ﬁmﬁmm'_nr;mmm, Excenr s sct forth in F,é'.gg'bi‘r g

singe .19 Nove]] has opergred the DOS Busi N5IRLENT Wi
predices, and has not removed or disposed of any gssets thar were assets of the DOS Buysiness as of -

19 £Xgepr n the ordinary course,

19

Z.16.1_No Material Adverse Change, Excenras set forth in Exhibit 8, since  © .
fhere has hoenno maesial sdverse changr in the DOS Bosinens or tire Trensferred Assers ot in 6 Anancial condian

opergtions, or prospecrs of the DOS Business.

. sen f lcular Even m Tixhibit B, since jo
] ¥ 4 Iy affectna the DOS Basjness or myplving the
Tmosforred Assets in the amornt of S5.000 in any one mgance: (2) meprred my liability orw
1 1 m in the ordinsrv cor Opsistent with pac prRctics; (3) mode eny chanee m-a

g,
i Novell during e four vear period i e 1 . din

2me
i i ime that 11 faj ively pirsue the DOS Busipess),

7.18 Schedules and Exhibits Yet to Be Prepared, The Schedules and Exhibits to be wrepered following execution
ofthis Agreement or following the Closing of this Agreement shall be e md complete when snbmited for mehtsion
in this Asreement and shall set forth all mformarion sought by 1his Agreement with respect theremn,

__mmmmmmmmm or staternent made by Novell In this Asreement or i any document
greement conming or will contain anv yntyug

Ao v

misleading. Novell has disciosed to Caldern 2l facrs known or reasonably availzble to Novell that pre marral fo fhe |

7.20 Truth at Closing, Al of the represenmrions, warranties, and agreements of Novell contained jp this Section 7
shall be true and correet and in full force and effect on apd as af the Closmg Date, ‘ -7

] Z121%5 Liligation. c1g,: As of the date of this Agreement, there are no acticna, suits, proceedings, or
investigations pending before eny court or governmental agency (ar. to the beset of Novell's knowledge, is there
&y threat thereof) that relate to the incorporation of Novell, the DOS Busincss, of that question the valldity of this
Agrecment or the Andillary Agreements or any action wken or 10 be taken in connecrion herewith or therewith. The

102
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forcgoing includes, without limitation, actons pending or threatened involving the prior eruployment of any
employees of Novell, such employees’ use of knowledge in connection with the DOS Business, or any informatiog

or techniques proprietary to any of their focmer «mployers.

an I_state, or

- - - - - - a B ~ = Y 03 v .
. > = e MITE SRRl oY, O ATRITATION ribunal agamst
T 3, Navell is nat in yiolation of

mwmmlonhemimmmmmmmgud eng or affectine
T 0 - &t sss oT of 5 o ha v

12333 Government Consent, efc.- No consent, approval, or autharization of, or designation, deciaration or -
filing with, any govermmental authority on the part of Novell is required in connection with the valid execution and

’ delivery of this Agreement and the Ancillary Agreemers.

| 12472 Brokers or Finders: Novell has no incurred, and will not incur, directly or indirectly, as a result of any
action raken by Novell pursuant to this Agreemeant, eny liability for brokerage or fmders’ fees or agents’ -
commissions or any similar charges in connection with this Agreement or the Ancillary Agreements.

] 22572 Disclosure: The representations aad warrandes of Novell contained in (a) this Agreement, the
Ancillary Agreements and the exhibirs or schedules attached hereto, and (b) any certificate famnished or  be
furnished to Caldera at the Closing, when read together, do not, w the best of Novell’s knowledge, contain any
untrue statement of a material fact or omit 1o state a material fact necessary in order 1o maka the statemonts
contained herein or therein not misleading in light of the circumstances under which they were made, :

{ Z26+16No Implied Representations: It is the explicit ntent of each party hereto that Novell is not making any
representation or warranty whatsoever, express or fmplied, except those representations and warranties of Novell

contained m this Agrcement.

SECTIONS
Representations and Warranties of Calders

Caldera hereby represents and warrants to Novell as follows:

8.1 Access tm Dam: Legal Opinjons: Caldera has had sufficient oppoTtunity to ask questians of, and receive

answers from, represenmtives of Novell concerning the terms snd conditions of this transaction, and to obtain any
informarion requested by Caldera. On or before the Closing Date, Caldera shall have received a lcgnl opinion from

112
NOV-23-001182
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legal counsel 10 Caldern, in form and substance reasonably satsfactory to Novell, relating to due authority,
execution, validity, and similar maters relating to this Agrecment. C : ’

8.2 Authorization: Caldera has all requisite legal power and aurthority to enter in
consummuate the wransactians contemplated herein. All action on the part of Calders, its trustees, directors, and its

83 Compliance With [aw: Caldera has conducted frs buginess so as to comply in all material respects with all
laws, rules and regulations, judgments, decrees, and orders of any court, administrative agency, commission, '
regulatory suthority, or other governmentsa! anthority thar ere applicable ta its operations. As of the date of this

* Agrecmeat, there are 1o judgments or orders, injunctions, decrees, stipulatons, or awards (whether rendered by a
court of admistrative agency or by arbitration) against Caldera with any continuing affect, thar reasonably would
be expected to have & material adverse affect on the business eud financial condition of Caldera or on Caldera's

ability to perform frs obligrtions under this Agreement.

8.4 No Defgults. As of the date of this Agreement, Caldera is not, nor has it received notice thar it will be with

the passage of time, in defaulr or violation of (R) any judgment, decree, order, injunction, or stipulation applicable (o
Calderm, or (b) any agreement, nots, mortgage, indenture, comract, lease, instrument, permit, franchise, or license o
which Caldera is a party or by which Caldera may be bound, in a mamer that reasonably would be expected to have

. & material adverse effect on the business and financial condition of Caldera or on Caldera’s ability to perform its
obligations under this Agresment. : . _
85 _L_xigmmn_ As of the date of this Agreement, there s no action, suir, proceeding, claim or governmexital
investigation pending or, to the knowledge of Caldera, threatened, against Caldera that rezasonably would be
expected to have 2 material adverse cffect an 1he business and finsncial condftion of Caldera or on Caldera’s ability
1o perfarm its obligations under this Agreement, or that otherwise secks to prevent, atter, ar marcrially deiay any of -

the transactions contemplated under this Agreement.

8.6 Ho_lmphﬂ_ﬂmgm It is the explicit intent of each party hereto that Caldera is not making any
representation or warranty whatsoever, express or implicd, except those represenmtions and warrantics of Czldera’

conmined in this Agresment.

SECTION 9
Coaditions to Closing

Caldera’s obligation to enter into the trensactians comtermniatad harmbw at tha Clacine e mihioet tn sl
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, 9.3 Conditions 10 Novell’'s Qbligarigns, h .
—SS—Genificare-0t Caldera~ Caldera shall deliver a certificate execured on behalf of Calders by an authorized
representative with signatitre authority to the effect that, us of the Closing Datc: (a) all representations and
warranties made by Caldera in this Agreement are true and compiete in all material respects; (b) all covenants,
obligations, and conditions of this Agreement to be performed by Novell on or befare such date have been so
performed in all material respects, and (c) there has been no material adverse change in the business and financial
condition of Calders, or in Caldera’s ability to perform its obligations under this Agreement, between the dute of

{ this Agreement and the Closing Date.

9.4 Condirions o Caldern’s Obligations

9.4, 1 Representations snd Warmanties True st Closing 1date >
I this Aereement shall be true on and 2s of the Closing Date with th force an o

of such dare: Novell shall have complied with the cov nereem rmed by i1 op or
before the Clasine Date: and Novell shall have deffvered 10 Calders 3 cerificare dared the Glosing Dxto apd siened by a-
duly euthorized officer of Noveitto all such effecrs.

1] shall hav o .

m cent. ALor prior 19 the Closing, Novel] shall have entered jata 8 no-compets
Bgreement in form acceptable to Caldera and jis fweness of whi
the ocerrrence of Closing. .

-

SECTION 10
Miscellanecons

10.1Govemning Law. This Agrecment shall be governed in aft respects by the laws of the state of Uteh as those
laws are zpplied to agreements between Utah residents eniered into and to be performed entirely within Utsh. Any
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ecton or procecding brought by any party against another ansing out of or related 1o this Agreement shall be
brought in & statz or federal court of competont subject matter jurisdiction located withm Utsh County, Utah, and

each of the partics to this Agreement consents o the personal Jjurisdiction of those coarts.

l 102Taxes NovellBuyershall be responsible far all excise, sales, value-added, usc, registration, stamp, transfer
and other like taxes imposed or levied on it by reason of this Agreement and the transactions contemplated hereby.
The parties shall cooperate o the extent reasonably requested and legally permitted to minimize any such raxes, '
mchiding but not limfted o the electronic transmission by remote telecommunications of the DOS Products and

Relaed Tochnology.
10.35urvival. The representutions, warranties and covenants contained herein or made pursuant to this

Agreement shall, unless otherwise indicated, survive the Closing and shall in no way be atfected by any
investigation made by or on behalf of Caldera or Novell. : ] :

10.4 igns. Except as specifically otherwise provided herein, the provisions hereof shail inure’
o the benefit of, and be binding upon, the successors, assigns, heirs, executors and administrztors of the parties
hereto, o

10.5Enth . The Agreement, the Ancillary Agreements and the other documentx

Entiro Agreement: Amendment
delivered pursuant hereto and the agreements and documents contemnplated thereby constitute the full and entire
understanding end agreement betweer the parties with regard to the subjects hiereof, and thereof, and no party shall
be liable or bound to any other party in any raammer by any TCPIESCRIRLONS, WAITanties or covenants except a3
‘ specifically set forth herein or therein. Except as expressly provided herein, neither this Agrecment nor any term
hereof may be amended, waived, discharged or terminated other than by a written instrument signed by the party
ageaingt whom enforcement of any such amendmer, wafver.discharge or termination is sought. '

" 10.6Noticss, ete, All notices and other communications required or permitted under this Agreement shall be in
writing and shall be dclivered persanally (inchuding by courier or overnight express servico) or mailed by first class
mail, postage pre-paid, addressed (z) if to Caldera, at 899 West Center Street, Orem, Urah 84058, Attention: Ralph
Yarrow. ar at such ather address as Caldern furnishes, (b) if to Novell, &t 1555 North Technology Way, Orem, Utah
84057, Attention: David R Bradford, or at such other address as Novell furmishes,

- Eachsuch notice or other communication shall for all purposes of this Agreement be treared gs effective or
having been given when delivered =t the address of the party to be notified; provided, however, that such zddress
shall have been fumnished to the person giving notice (as specified above) and the address shall be at an eatity that
maintans regular business hours (cxcept for holidays) throughout the entire year. In the eveat that the address
furnisbed is not at an etity that matatains regular business hours, notice shall be deemed given upon the cariier of
personal delivery ox, if semt by mail, at the earlier of s receipt or seventy-two (72) hours after deposit in & regulaiy
maimtained reccptacle for the deposit of the U.S. mail addressed and mailed a3 aforesaid. . i

10.7Expenscs. Each party shall bear its own expenyes incurred on its behalf with respect to this Agreemenr and
the transactions conmemplated hereby.

10.8 Access m Information. Novell and Caldera shall each provide the other and its accounrtants, counsel, and
other representatives, reasonable access during normal business hours during the period prior to the Closing Date to
(=) all of s properdes, books, contracts, commitments, and records, and (b) all other information concerning its
business, properties and personne! (subject to restrictions mposed by applicable law) as the other may reasonably
request, it being understood that access to mformation concerning Novell shall pertzin only to the DOS Business, |
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10.9Confidentiality. For purposcs of this Agrecment, “Confidential [nformation™ means (a) the terms and

conditions of this Agreement, (b) any i formation or knowledge obuined in any mvestigation pursuant 1o Section
10.8, (¢) any other information that the disclosing party desires to protect agaimst unrestricted disclosure by the
receiving party and that (3) if disclosed in tangible form, is marked in writing as “confidential” or (ii) if disclosed
orally or visually, is designated orally at the ime of disclosure as “confidential™ The parties also acknowledge that,
after the dare hereof, the Transferred Assets will constitute Confidential Informarion of Caldera. The receiving
party of Confidential Information agrees 10 exercise reasonable care to protect Confideatial Informarion from
unauthorized disclosure, which care shall in no event be less than the receiving party gives to profect its own wrade
secrets. The receiving party may disclose Confidential Information oaly to its employees or ageats who need 10
know such information and shall inform such employees, by way of policy end agreement, that they are bound by
obligations of confidentiality. These confidentiality obligatons shall survive for three (3) years from the date of this
Agreement, The foregommg restriction shall not apply to amy partion of the Confidential Information which (Dis
already in the possession of the recelving party without obligations of confidence; or (2) becomes generally

} available o the public in a0y manner or from (I) through no fanle of Digisoft [[WHO TS DIGISQOFT? IS THIS -

SUPPOSED TQ BENOVELL OR CALDERAor its employees, agents or representatives in the case of .
formation; (3) is

Treosferred Assers, or (3I) withour breach of this Agreement in the case of any other Confidential In
mdependently developed by the receiving party without the benefit of the Confidential Information, or rightfully
received from another source on a non-confidential basis; (4) is released for disclosure by the disclosing party with
ity written consent; (5) is required by a court or 2 governmental agency to be disclosed or is otherwise required by

: law cr is necessary in order 1o establish rights under this Agreement; provided, that, with respectto clanse (5) ©
above, the receiving party shall first notify the disclosing party of such required disclosure and shall take such steps

. the disclosing party shall reasonabty request to limit the scope of such disclosure and otherwise protect the

confidentiality of the Confidenitinl Informetion; or (6) consists of Residuuls. The erm “Residuals” means ideas,
concepts, know-how, or techniques contained In informatiog that are retained in memory by persons who have
access to the Confidential Information. The recetving party shall have not obligation to limit or restrict the
Zssignraent of such persons. However, this provision will not be deemed 10 grant to the receiving party a licenso
under the disclosing party® copyrights or patents or to give the receiving party the right to disclose, except as set
forth elseshere in this Agreement, the business plans of the disclosing party or :ny financial, statjstical, or

persomnel data.

10.10  Counterpants. This Agreement may be executed in any numbcr of counterparts, each of which shall be
enforceable against the partics actually executing such counterparts and a}; of which together shall constitute on

instroment.,

10.11  Severahility In the evemt that any provision of this Agreernent becomes or is declared by a court of -
competent jurisdiction to be illcgal, unenforcesble or void, this Agreement shall continue in full force and effect
without said provision, provided that no such severabiliry shall be effectlve it if materjally changes the economic

benefit of this Agrecment to any party. ’
10.12  Titles and Subtitles. The titles and subtitles used in this Agreement are used for convenience only and
arc not considered I construing or mterpreting this Agreement.

10.13 - Mnwal Draftine. This Agreecment is the joint product of Novell and Caldera, and each provision
hereof has been subject w the murual consuttaton, negodaton and agrecment of Novell and Caldera, and shali not

be construed mm favor of or against any party heretao,
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0,14 Intent of the Partics, Althoush the Schedijes and Exhibits mthis Acreemegt are intended w0 be complete
%@g&&mm’mwwmmm@wm )
tn:d or d

‘) ang An ¥

_mmmmmmml@mum then. unless this Agreement OL‘LMQQ -
Alders to ide fo ohtain sucl orscrr \SSETS 10 2 different wav, he general lansuzpe of Secrion 3.1

M 1l avi d such m’hts and wmﬁmmm;mm Closing lr_ig_mw
mmnmmmmuiormdmmum_m@mm
prpared as of the date specified in Section 67 and mnswsfmmmmmg_m the
Closine Date becanse of the effect of ongotma goerations. Further, because e date specified ip Section 6.1 will oceur
following the execurion of this A% ’
1they have been complered and the parmes have goreed on their contents shall not !m;m[[ the cffectiveness of this S

Agreement,

IN WITNESS WHEREOF, this Agrecment is hereby executed as of the dare first above written.

Novell, Inc.

Caldera, Inc.
" Signature - : Si'g:':zamrc
' Name . Name
Title } _ Title,
Date Dax.c'»
1616
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