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RALPH H. PALUMBO, WSBA #4751
PHILIP S. McCUNE, WSBA #21081
SUMMIT LAW GROUP PLLC
Attorneys for Defendant

1505 Westlake Avenue North, Suite 300
Seattle, WA 98109

Telephone: (206) 281-9881

Facsimile: (206) 281-9882

ROBERT L. JEFFS, #4349
JEFFS & JEFFS, P.C.
Attorneys for Defendant
90 North 100 East

P.O. Box 888

Provo, Utah 84603
Telephone: (801) 373-8848
Facsimile: (801) 373-8878

IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY

STATE OF UTAH

NOVELL, INC., a Delaware corporation, |
DECLARATION OF STEPHEN J. HILL

Plaintiff, |
vs. |
THE CANOPY GROUP, INC., a Utah | [FILED UNDER SEAL)]
corporation,
Defendant. 1 Civil No. 000402011
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STATE OF UTAH )
COUNTY OF UTAH ;SS

I, Stephen J. Hill, hereby declare as follows:

1. [ was one of the attorneys who represented Caldera in Caldera v. Microsoft. In that
capacity, | signed Plaintiff’s Answers to Defendant’s First Set of Interrogafories (“Plaintiff’s
Answers”) in Caldera v. Microsofi, U.S District Court for the District of Utah, Cause No. 2:96CV
0645B. A copy of the relevant Interrogatory Answers are attached hereto as Exhibit “A.”

2. I'was initially retained by Novell to analyze Novell’s potential antitrust claims against
Microsoft. As part of that assignment, I reviewed evidence that Novell had provided to the United
States Department of Justice and tﬁe Federal Trade Commission, I analyzed the potential amount of
damages Novell had suffered as a result of Microsoft’s predatory practices, and I prepared a draft
Complaint stating Novell's claims. I was assisted in these tasks by other members of my law firm,
and by attorneys from the Heller Ehrman White & McAuliffe law firm.

3. In addition, 1 had numerous conversations about the Microsoft antitrust case with
David Bradford, Novell's General Counsel. Together with attorneys from the Heller Ehrman and
Susman Godfrey law firms, I met with Mr. Bradford regarding Novell’s antitrust case against
Microsoft. On behalf of the three law firms, we proposed to Mr. Bradford that we would represent
Novell in the litigation on a contingent fee basis.

4. When Novell decided it could not bring the antitrust case against Microsoft,

Mr. Bradford suggested that the three law firms contact Caldera, the most likely purchaser of

Novell’s DR DOS business, including the cause of action against Microsoft. Subsequently, my
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partner, Ryan Tibbitts, contacted Caldera on behalf of the three law firms. Together with
Heller Ehrman, we met with Ralph Yarro and Ray Noorda and proposed to represent Caldera on a
contingent fee basis. On July 18, 1996, we signed a contingent fee agreement to represent Caldera
inthe DR DOS-related antitrust lawsuit against Microsoft. That agreement, however, was contingent
on the completion of an agreement between Novell and Caldera for the sale of Novell’s DR DOS
business to Caldera. At the time we signed the contingent fee agreement, Novell and Caldera were
still negotiatiﬁg the terms of an agreement regarding the sale of the DR DOS business.

5. Knowing that the statute of limitations was about to run, we revised the Complaint
we had prepared for Novell to state the same claims on behalf of Caldera. We also encouraged
Caldera to close its purchase of Novell’s DR DOS Assets so we could file the lawsuit immediately.
OnJuly 23, 1996, the final day of negotiations between Novell and Caldera, I was standing by in my
office to file the Complaint. Bryan Sparks called me as soon as the parties signed the written
acquisition agreements. 1 then immediately walked across the street to the Federal Courthouse and
filed the Complaint.

6. In April 1997, we received Microsoft’s Interrogatory No. 5: “State what
consideration Caldera provided to Novell in connection with Caldera’s acquisition from Novell of
Novell's DR DOS-related assets described in paragraph 4 of the Complaint.” I understood the
question to ask for the amount of the purchase price that Caldera paid to Novell for the DR DOS
Assets.

7. Because Novell was a current client of my law firm, and my firm also because my

firm represented Caldera in the Microsoft case, my firm could not represent either party in
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connection with Caldera’s purchase of the DR DOS business from Novell, and I did not endeavor
to learn all the terms and conditions of the agreement between Novell and Caldera — either at t‘he
time Caldera and Novell were in negotiations or after the transaction had closed.

8. When we received Microsoft’s Interrogatory approximately one year later, I asked
Bryan Sparks about the purchase price that Caldera had paid for the DR DOS Assets. He told me
that the purchase price was (a) $400,000 in cash as provided in the Asset Purchase Agreement, and
(b) further consideration, including a percentage of any settlement or judgment received by Caldera
in the Microsoft antitrust lawsuit as provided in the Cross Platform License Agreement. I did not
ask Mr. Sparks, and he did not tell me, whether Novell’s percentage share would be calculated
before or after deduction of the lawyers’ contingent fee share and the costs of litigation financed by
Ray Noorda. Asaresult, 1 prepared Plaintiff’s Answer to state accurately that the purchase price for
Novell’s DR DOS business was included in the Asset Purchase Agreement and the Cross Platform

License Agreement.

DATED and SIGNED this 2" day of May, 2002.

Sy

Stephen J. Hill

7
SUBSCRIBED AND SWORN to before me this __£— day of May, 2002.

/” ///f// /Z M%

ary Neotéry Public
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STEPHEN D. SUSMAN PARKER C. FOLSE 11l
SUSAN GODFREY L.L.P. SUSAN GODFREY L.L.P.
1000 Louisiana, Suite 5100 1201 Third Avenue, Suite 3120
Houston, Texas 77002-5096 Seattle, Washington 98101
Telephone: (713) 651-9366 __ Telephone: (206) 516-3880
RALPH H. PALUMBO M. LAURENCE POPOFSKY
LYNN M. ENGEL ROBERT D. FRAM
SUMMIT LAW GROUP HELLER EHRMAN WHITE &
1505 Westtake Ave. N, Suite 300 McAULIFFE
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: Telephone: (415) 772-6000
MAX D. WHEELER (A3439)
STEPHEN J. HILL (A1493)
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SNOW CHRISTENSEN & MARTINEAU
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IN THE UNITED STATES DISTRICT COURT
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CALDERA, INC.
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S. State what considzration Caldera provided to Novell in connection with
Caldera’s acquisition from Novell of Novell's DR DOS-related assets described in paragraph 4
of the Complaint.

ANSWER: The terms of the acquisition and the consideration provided by Caldera
are set forth in the Asset Purchase Agrccm:fn and exhibits, including the Reservation of Rights
and Bill of Sale. and the Novell Cross Platform Services and Novell Products Source Code
License Ag;cmcm. all of which have been produced under the terms of the protective order.

6. ldemify each and every asset purchased by Caldera under the Asset Purchase

Agreement dated July 23, 1996 and described in paragraphs 4 and 7 of the Complaint.
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ANSWER:—'I:hc assets transferred from Novell to Caldc;-a inciu.cic all Transferred
Assets as described in Section 2 of the Asset Purchase Agresment between Caldera ﬁnd Novell
dated July 23, 1996 (the “Asset Purchase Agresment™) and the Bill of Sale machg as Exhibit
C thereto, including the DOS Products dcscribe;l. in § 2.6, the Related T;chnology described
in §2.11. the Transferred Marks described in § 217, the Transferred Copyrights dascribed in
€ 2.15, and the Documenation described in § 2.4. Novell also transferred 1o Caldera “any
and all claims or causes of action held by Novell at the Closing Date and associated directly or
indirectly with any of the DOS Products or Related Technology,” as provided in § 3.1 of the
Asset Purchase Agresament.

7. State whether there are any agrecrr;cnrs berween Caldera and Novell reg#.rding
the conduct of this litigation, including agrcemchrs regarding (i) cooperation in pretrial
discovery or at trial and (ii) reimbursement of expenses incurred by Novell or Caldera, and for
each agreement. describe its basic terms and identify the documents that comprise the
agresment.

ANSWER: Noyell agreed to provide to Caldera “all accounting and legal records
dir:cx.ly related 1o the abuse or enforcement of any right or interest in the Transferred Assets
(cxcluding_any portions of such records that consist of privileged communications and are not
directly related to such abuse or enforcement),” as provided in paragraph 2.4 of the Asset
Purchase Agreement. There is no agreement between Novell and Caldera regarding

reimbursement of expenses incurred by Novell or Caldera in connection with this litigation,
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8. State whether any person other than Caldera has an interast, fixed or contingent,

)

in any recovery that Caldera may obwin in connection with the claims asserted in the

Complaint and. if so. identify each and every person who has such an interest and describe

— -

what that person’s interest is.

ANSWER: Caidera objects to this interrogatory as sesking information that is not

relevant 1o any issue relating 1o the contiemplated venue transfer motion.

T\flaj(@” e |
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DATED this 25th day of April, 1997.
SNOW, CHRISTENSEN & MARTINEAU

Tl [

Stephen J. Hill
Attorneys for Caldera, Inc.
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VERIFICATION

STATE OF UTAH ) )

COUNTY OF SALTLAKE ) -
Bryan Sparks, President of Caldera, Inc., being first duly sworn, says that he is the

authorized agemt of Caldera. Inc.. for the purpose of exécuting Plaintiff’s Answers to

Defendant’s First Set of Interrogatories on its behalf, and that he has so executed them in

accord with applicable law and rules.

SUBSCRIBED AND SWORN 1o before me mistD_‘m_ day of April. 1997.

(‘ f)"fmvu.,? C?JJLD

NOTARY PUBLIC !
Residing ar,e;u_u_aLLLD.miza?

My Commission Expires:

NOTARY PUBLIC
>\"\ CONNIE R. CALO

; St toes Cumy. Lne* 841V
a, Commmso~ Esoret
M mper 2. 1997
STsTE OF UTAH

AR -20-
¥ |
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