
IN THE UNITED STATES BANUPTCY COURT

FOR THE DISTRICT OF DELAWAR

In re:

Debtors.

)

)
)
)
)

Case No. 07-11337 (KG)
(Jointly Administered)

Chapter 11 Cases

The SCO GROUP, INe. et al..i

DEBTORS' MOTION FOR AUTHORIZATION TO
(I) CONTINUE PRE PETITION SEVERACE POLICY

APPLICABLE TO ALL EMPLOYEES AND (II) PAY SEVERACE AND
ACCRUED BENEFITS TO EMPLOYEES TERMINATED POSTPETITION

The above-captioned debtors-in-possession (collectively, the "Debtors") request

the Cour's authorization, pursuant to 11 U.S.e. §§ 105, 503(c)(2) and 507(a)(4), of the

Bankptcy Code approving (i) the continuation of their prepetition severance policy and (ii)

payment of severance and accrued benefits to employees terminated postpetition, including one

"insider" ofthe Debtors (as that term is defined in § 101(31)(B) of the Banptcy Code)2 in the

ordinar course established by the Debtors' prior to the Petition Date. In support of this motion

the Debtors respectfully state as follows:

Jurisdiction

1. This Court has jursdiction over these cases under 28 V.S.C. §§ 157 and

1334. This matter is a core proceeding within the meaning of28 U.S.C. § 157(b)(2)(A).

i The last four digits of the taxpayer identification number for The SCO Group, Inc. is 2823. The last four digits of
the taxpayer identification number for SCO Operations, Inc. is 7393. The address for both Debtors is 355 South 520
West, Lindon, Utah 84042.
2 The Debtors do not believe Cour authorization is required to pay severance to employees that are not insiders.

However, ths Motion seeks approval of the ordinary course severance program in an abundance of caution.
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2. The statutory bases for the relief sought herein are sections 1 05( a), 363( c),

1107(a) and 1108 of the Bankptcy Code, 11 US.e. §§ 101 - 1532.

Back!!round

3. On September 14,2007 (the "Petition Date"), the Debtors commenced

these cases (the "Chapter 11 Cases") by fiing voluntar petitions for relief under chapter 11 of

the Bankptcy Code.

4. Paries-in-interest and the Court are referred to the Declaration of Dart C.

McBride, Chief Executive Offcer of the Debtors, in Support of First Day Motions (the "McBride

Declaration") filed on the Petition Date and incorporated herein by reference for the factual

background relating to the Debtors' business and their commencement of these Chapter 11

Cases.

5. In the ordinary course of the Debtors' business, when employees are

terminated without cause, the Debtors pay the terminated employee all outstanding wages, "paid

time off' and, if eligible, severance. In addition, in the ordinary course of the Debtors' business,

terminated employees ordinarly execute a release ofthe Debtors at the time they receive

payment for outstanding wages, PTO and severance.

The Debtors' Severance Policy

6. Prior to the Petition Date, the Debtors had a severance policy generally

applicable to all full-time employees terminated without cause, summarized as follows:

2
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Category of Summary of Severance Policy
Employee (Calculated Based Upon Base Salary of Employee) 

Senior VP 16 weeks, up to 1 year (decided on a case-by-'case basis)
equivalent
VP equivalent 12 weeks plus 1 week for each 2 full years of service, up to 16 weeks
Director 8 weeks plus 1 week for each 2 full years of service, capped at 12 weeks
equivalent
Manager 4 weeks plus 1 week for each 2 full years of service, capped at 8 weeks
equivalent .

All others 2 weeks plus 1 week for each 2 full years of service, capped at 6 weeks

(the "Severance Policy',).3 While the Severance Policy outlines the general parameters ofthe

severance that an employee is eligible for, the Debtors' Board of Directors ultimately approves

the amount of severance to be paid to a terminated employee.

7. As of the Petition Date, the Debtors had approximately 123 employees.

Five of these employees are considered executive officers and include: (i) chief executive offcer,

(ii) chief financial officer, (iii) chief technology offcer, (iv) senior vice president, worldwide

sales and (v) general counsel and corporate secretary (collectively, the "Executive Officers").

The Executive Officers are elected or appointed by the Board of Directors to manage the daily

operations of the Debtors. For the puroses ofthis Motion, the Debtors believe that the

Executive Officers are the only "insiders," as defined by 11 U.S.C. § 101(31)(B), who are

eligible for the Severance Policy.

8. Prepetition, in the ordinary course of the Debtors' business, the Debtors

made severance payments pursuant to the Severance Policy for terminated employees. The

Debtors wil shortly reduce their employee work force by terminating 16 employees (the

3 As set forth more fully hereinafter, the Debtors are seeking to fie a copy of the Debtors' complete severance
policy under seaL.

3
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"Terminated Employees"). Of the Terminated Employees, only one employee, the Chief

Financial Officer is an "insider," pursuant to section 101 (31 )(B) of the Banptcy Code.

9. For Terminated Employees that are not insiders within the meaning of 11

U.S.e. § 101(31)(B), the Debtors seek authority to continue the Severance Policy in the ordinary

course of the Debtors' business. The following are job titles are representative of the "non-

insider" positions: engineer;4 facilities coordinator;5 financial analyst;6 HR associate/ IT

technician;8 manager, CDS;9 office manager; 10 product manager; 11 project manager; 12 revenue

accountant;13 support services;I4 and VP, Finance. 
15 As can be seen from the job titles as well as

4 An engineer's job description is as follows: responsible for designing, developing, troubleshootig and debugging

softare.
5 A facilities coordinator's job description is as follows: responsible for pick up and delivery of mail and packages;

prepares product kits for shipment according to specifications; coordinates offce moves and employee needs.
6 A financial analyst's job description is as follows: responsible for developing, interpreting and implementing

financial concepts for financial plannng and control; perform techncal analysis to determe present and futue
performnce; gathers, analyzes, prepares and summarizes recommendations for financial plans, trended futue
requirements, operating forecasts; analyzes quarterly expenses.
7 An HR associate's job description is as follows: responsible for various human resources admnistrative functions,

including hiing, termnations, record maintenance and benefits administration.
S An IT technician's job description is as follows: supports financial systems and database admstrator; installs,

maintains and upgrades softare; proposes and implements system enhancements; trains personnel on use of
systems.
9 A manager, CDS's job description is as follows: responsible for customer delivery systems and support services;

responsible for order management, scheduling and delivery of product; responsible for plannng and maintenance of
buildings and other facilities; supervision of purchasing.
10 An office manager's job description is as follows: administrative support to managers and other staff.
i i A product manager's job description is as follows: responsible for development of specific marketing plans and

activities to establish, enhance or distiguish products; develops business plans and product positionig in
marketplace; identifies customer needs; interfaces with engineering and sales personnel to develop or enhance
existing products.
12 A project manager's job description is as follows: manages relationships related to the sale of the Debtors'
products and services; oversees regional sales, marketing, service and support functions.
13 A revenue accountant's job description is as follows: collection, management and resolution of outstanding

invoices; interfaces with sales, customer service and accounts receivable in reconciling accounts; evaluates pre-sale
credit risk; prepares recommendations and makes credit approval decisions; preparation of periodic reports
regarding the foregoing.
14 A support services employee's job description is as follows: responsible for providing techncal and product

support; reports design, reliability and maintenance problems or bugs.
15 The VP, Finance's job description is as follows: senior financial position responsible for oversight of 

financial
functions; reports to Chief Financial Offcer.

4
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the representative descriptions, none of the representative positions described herein are offcers,

directors or persons in control of the Debtors. See In re CEP Holdings, LLC, 2006 WL 3422665

(Bank. N.D. Ohio 2006) ("the Cour believes it is important (in determining insider status under

the 'control' provision) to know whether the potential (severance) plan recipient had significant

input into the negotiation of the (severance) plan (including the amount of additional

compensation the employee would receive under the plan)."); In re Public Access

Technology. Com, Inc., 307 B.R. 500, 506 (E.D. Va. 2004) (stipulation that preference defendant

held title of "Executive Vice President" without more insufficient to find defendant was "officer"

within meaning of 11 US.C. § 101(31)(B)). The Severance Policy was in existence prior to the

Petition Date and the Debtors' Board of Directors approved the proposed severance payments.

None of the employees being terminated by the Debtors, including the Chief Financial Offcer

(as discussed more fully below), had any input in the negotiation of Severance Policy or the

amounts they were to be paid thereunder. The Debtors seek to continue the Severance Policy for

all non-insider employees in the ordinary course of their business, including severance payments

to the 15 non-insider employees that the Debtors have currently decided to terminate.

10. By this Motion, the Debtors also seek approval of the Severance Policy

and payment of the proposed severance to one "insider", the Chief Financial Offcer ("CFO"). A

description ofthe CFO's duties is as follows: executive officer that is responsible for all finance,

accounting and administration of worldwide operations, including financial plans and policies,

5
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accounting practices and procedures; directs controller, accounting, treasur and tax functions, as

well as planing, legal, human resources, customer delivery systems and information technology.

11. In accordance with Section 503(C)(2)(B) ofthe Banptcy Code, the

severance pay to be given to both the terminated executive officer and other management

employee leaving the Debtors is less than ten times the mean severance pay to be given in the

same calendar year to the nonmanagement terminated employees.

12. As the Debtors are currently terminating 16 employees, the Debtors have

calculated the mean severance pay to be given to the 14 nonmanagement terminated employees

(consisting of non-insiders but those who may hold title of "director" or "manager") which is

$ 166,685.95.

The Debtors' Paid Time Off Policy

13. Based on their tenure, the Debtors' full-time employees accrue up to 5.54

hours per pay period ("PTO") up to a maximum of 120 hours. Employees accrue their allotted

vacation time effective January 1 SI of the applicable calendar year. The Debtors offer fixed

holidays to qualifying full and par-time Employees.

14. In the ordinary course ofthe Debtors' business, upon termination of

employment, the Debtors "cash-out" the Terminated Employee's PTO.

16 The Termated Employees that is part of 
the management was not included as part of the calculation of the mean

paid to nonmnagement. For puroses of this exercise, the Chief Executive Offcer and the VP, Finance were not

included in ths calculation.
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Relief Reauested and Basis Therefor

A. Severance

15. Pursuant to section 503(c)(2) of the Banptcy Code, the Debtors seek

the Court's authorization to pay severance to an Executive Officer who is an insider. Furher, in

an abundance of caution, the Debtors seek approval to honor their Severance Policy for the other

Terminated Employees as well as continue to honor the Severance Policy for those non-insider

employees that may be terminated in the future.

16. By this Motion, the Debtors seek the Court's finding that the proposed

Severance Payment to be made to the terminated Executive Offcer is within the limits stated in

section 503(c)(2). Based upon the Debtors' concerns regarding employee privacy as well as

employee morale, the Debtors are contemporaneously filing a motion seeking to fie the

Severance Policy, including the names of employees that are currently being terminated, as well

as the specific severance amounts under seal, with such data being provided to the Offce of the

United States Trustee and to counsel to any official committee that may be appointed. Although

the Debtors are seeking Court approval of the Severance Policy for non-insiders, the Debtors are

providing the specific information to aid the Offce of the United States Trustee and the Court in

order to provide assurance that the mean severance payment being made to the Chief Financial

Officer falls within the parameters of section 503( c )(2).

17. As set forth above, the Severance Policy was implemented prior to the

Petition Date and is applicable to all employees of the Debtors. Further, the Debtors submit that
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the severance amounts they are seeking to pay to the terminated Executive Offcer is not greater

than ten times the amount of the mean severance pay given to nonmanagement employees durng

2007.

18. The Chief Financial Offcer and the other Terminated Employees have

been an integral par of the Debtors' business. The Debtors believe, in their business judgment,

that approval of the Severance Policy wil maintain employee morale. The Debtors believe that

the Severance Policy gives assurance to their employees that ifthey are let go, the employees

will be able to meet their living expenses while searching for new employment. If that assurance

is not available for the Debtors' employees, the employees may search for new employment to

prevent any "gap" in employment. Such an exodus of employees would be detrimental to the

Debtors' ongoing business operations.

19. The Debtors and their estates wil be well served by authorizing the

postpetition continuation of the Severance Policy in the ordinary course of business which the

Debtors believe wil minimize disruption of the Debtors' day-to-dayoperations.

20. Accordingly, the Debtors request that they be permitted to continue the

Severance Policy for all employees who are in accordance with the Debtors' ordinary course of

business, as well as pay severance to the terminated Executive Officer in an amount not greater

than ten times the mean severance paid to nonmanagement employees in 2007 (again, the

Debtors are seeking to file the specific severance amounts under seal).

8
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B. Paid Time Off

21. The Debtors also seek authority to pay the Terminated Employees

prepetition accrued PTO in the ordinary course pursuant to their pre-petition PTO policies. As

the Debtors are currently terminating 16 employees, the contemplated PTO "cash-out" is

approximately $51,000. The Debtors submit that none ofthe Terminated Employees' PTO wil

exceed the $10,950 limitation set forth in 11 U.S.C. § 507(a)(4) inclusive of any pre-petition

priority wage-related claims authorized by the Cour. See Order (i) Authorizing the Debtors to

(a) Pay Pre petition Wages, Salaries, Commissions, Employee Benefits and Other Compensation;

(b) Remit Withholding Obligations; (c) Maintain Employee Benefits Programs and Pay Related

Administrative Obligations; and (ii) Authorizing Applicable Banks and Other Financial

Institutions to Receive, Process, Honor and Pay Certain Checks Presented for Payment and to

Honor Certain Fund Transfer Requests (Docket No. 27).

22. The Debtors further submit that payment of the PTO to the Terminated

Employees will give existing employees comfort and incentivize them to perform their duties

with minimal disruption to the Debtors' operations. If the Debtors' remaining employees

believed they would not be paid their PTO and used their accumulated PTO, the Debtors' would

be shorthanded at their fiscal year end, October 31, 2007, at a time when the Debtors are

completing all of their reporting and other requirements to close out their books for their fiscal

year 2007.

9
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23. Finally, the Debtors propose, consistent with their prepetition practices,

that the Terminated Employees be required to execute a release ofthe Debtors of any and all

claims they may have against the Debtors as of the date of the execution of the release.

No Prior Reauest

24. No prior request for the relief sought herein has been made to this or any

other court.

Notice

25. Notice of this Motion has been or wil be given to the following parties or,

in lieu thereof, to their counsel, ifknown: (i) the Office ofthe United States Trustee; (ii) the

creditors holding the 20 largest unsecured claims against the Debtors' estates (on a consolidated

basis); and (iii) any party which has filed a request for notices with this Court prior to the date of

this Motion. The Debtors submit that, in light of the nature of the relief requested, no other or

fuher notice need be given.

¡remainder of page intentionally left blank)
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WHEREFORE, the Debtors respectfully request that this Cour enter an order,

substantially in the form attached hereto, granting the relief requested herein and such other and

fuher relief as this Cour deems appropriate.

Dated: October I ~007 PACHUSKI STANG ZIEHL & JONES LLP

r¿d~
L ura Davis Jones (Bar No. 2436)
ames E. O'Neil (Bar No. 4042)

Rachel Lowy Werkheiser (Bar No.3753)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Email: ljones(êpszjlaw.com

joneil(êpszjlaw.com
rwerkheiser(êpszjlaw.com

BERGER SINGERMAN, P.A.
Paul Steven Singerman
Arhur 1. Spector
Grace E. Robson
200 South Biscayne Blvd., Ste. 1000
Miami, FL 33131

Telephone: (305) 755-9500
Facsimile: (305) 714-4340
and
350 E. Las Olas Boulevard, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Facsimile: (954) 523-2872
Email: singerman(êbergersingerman.com

aspector(êbergersingerman.com
grobson(êbergersingerman.com

Co-Counsel for the Debtors in Possession
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