
IN THE UNITED STATES BANUPTCY COURT

FOR THE DISTRICT OF DELAWAR

Debtors.

)
)
)
)
)
)

Case No. 07-11337 (KG)
(Jointly Administered)

In re: Chapter 11

The SCO GROUP, INC., et al.,l

Related Docket No. 90

DEBTORS' RESPONSE IN OPPOSITION TO NOVELL, INC.'S
MOTION FOR ORDER DIRECTING THE DEBTORS TO REMIT

UNDISPUTED FUTURE SVRX ROYALTIES TO NOVELL UPON RECEIPT

The Debtors oppose Novell, Inc. 's Motion for Order Directing the Debtors to Remit

Undisputed Future SVRX Royalties to Novell Upon Receipt (D.E. No. 90) (the "Motion")

because:

(1) The very agreement upon which Novell bases its Motion does not provide for the

immediate, on receipt, payment of royalties in the maner Novell now seeks this Court to require

by way of an order;

(2) Novell's demand for the Court to use 11 U.S.c. § 105(a) to modify Novell's

agreement with the Debtors because of the filing ofthis Chapter 11 case and "SCO's historical

financial performance" is an attempt to impose a non-existent ipso facto clause in a maner

explicitly prohibited by 11 V.S.C. § 365(e)(I); and

(3) Novell lacks the clean hands required to seek equitable relief because it has been

breaching the agreement for years by offsetting the Debtors' 5% administrative fee.

i The Debtors and the last four digits of each of the Debtors' federal tax identification numbers are as follows:

(a) The sea Group, Inc., a Delaware corporation, Fed. Tax Id. #2823; and (b) sea Operations, Inc., a Delaware
corporation, Fed. Tax ID. #7393.
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The Motion should be denied.

FACTUAL BACKGROUND

The Debtors agree with the Motion's2 description ofthe pertinent terms of the Asset

Purchase Agreement ("AP A"). 3 Indeed, there is one undisputed crucial fact that Novell cannot

ignore: the AP A provides that payment to Novell is not due until 45 days after the close of the

previous quarter. See section 4.16(a) of the APA, page 24. Even Novell admits this fact. See

Jones Affdavit at if6. Nothing in the APA permits Novell to unilaterally change or modify this

payment term, and Novell has not cited a single provision in the AP A that provides it with any

such authority.

The Debtors also do not disagree that the parties to the AP A agreed to denominate the

royalties collected by the Debtors4 as the property of Novell. 
5 But that being said, these funds

2 The Motion is procedurally improper as the relief Novell requests should have been presented in
an adversary proceeding. The Motion requests the Cour "to order SCO to immediately remit," callng
the relief it seeks a request for the Cour to use its "equitable powers." Rule 7001(7) of the Federal Rules
of Bankrptcy Procedure provides that a litigant must commence an adversary proceeding "to obtain an
injunction or other equitable relief." The tye of equitable relief that Novell requests is nothing less than
a mandatory injunction directing action on the part of another. Bryan A. Gamer, editor in chief, Black's
Law Dictionary, "injunction - 'mandatory injunction''', p. 800 (8th edition 2004)("An injunction that
orders an affrmative act or mandates a specified course of conduct."). Accordingly, it is relief that must
be sought, if at all, in the form of an adversary proceeding.

Nevertheless, the Debtors, unlike Novell (which, in its subsidiary's response to the Debtor's
Motion to Enforce the Automatic Stay, raised technical procedural issues to attempt to block a
determination on the merits of whether the automatic stay applies to a pending arbitration in Switzerland
that was commenced against SCO Group, Inc.), do not object to Novell's procedural faux pas in making
its request by motion.

The AP A was attached as Exhibit A to the Affidavit of Greg Jones that was attached as Exhibit A
to the Motion. Novell's recitation of some of the Utah Distrct Cour's rulings, however, is unnecessary

to the determination of the issues in this contested matter, and the Debtors neither admit nor deny those
allegations.
4 The Debtors' predecessor-in-interest, The Santa Cruz Operation, Inc., was the original part to
the AP A.
5

There are good grounds to argue about the effcacy of a pre-petition contractual ter describing

cash received by, but not segregated by Part A (the debtor), for the benefit of Part B (the creditor), as
(cont.)
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were no less the property of Novell from the day the paries inked the deaL. Notwithstanding that

the royalties collected by the Debtors would be property of Novell, Novell contracted to allow

that property to be held by the Debtors until 45 days after the close ofthe quarer in which they

were collected. Novell now wants the Cour to order relief that Novell never contracted to

receive.

Analogizing Novell's argument to other settings under the Banptcy Code shows the

unusual - and improper - relief it seeks. When a company that operates a warehouse

commences a Chapter 11 case, its customers, who hold title to the goods stored there, cannot

demand return ofthe stored goods when the terms ofthe underlying storage contract do not so

provide. Indeed, when any business files for Chapter 11 relief, the company's equipment lessors,

which hold undisputed title to the equipment leased to the debtor, canot simply demand the

retur of "their" equipment. Instead, the terms of the storage contracts or leases stil apply unless

and until they are rejected by the debtor-in-possession. Novell makes no logical argument as to

(cont.)

held in "trst" for the nondebtor part. See, e.g., In re Auto-Train Corp., Inc., 810 F.2d 270, 275 (D.C.

Cir. 1987):

In a very limited number of cases involving what would normally be considered a debtor-
creditor relation, cours have found specific fuds subject to a trst in favor of a creditor.
In many of these cases the trst is imposed by virte of a state statute designed to provide
additional protection to cerain tyes of creditors, usually contractors. See, e.g., Selby v.
Ford Motor Co., 590 F.2d 642,647 (6th Cir. 1979); Carrier Corp. v. J.E. Schecter Corp.,
347 F.2d 153, 155 (2d Cir. 1965). In cases not involving such a statute, the cours have
uniformly required a contract irrevocably obligating the debtor both to segregate the
"trst funds" from the debtor's own funds and to deliver the "trst funds" to the creditor.

In a footnote, the cour stated that the foregoing analysis "is tre irrespective of whether the analysis is

conducted under the rubric of express trst or constrctive trst." Id. at n.1.

Regardless, the Debtors have been paying - and plan to continue to pay - all ordinary course
expenses in the ordinary course, and wil not discriminate against Novell on account of its
overzealousness.
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why the normal rules should not apply to the AP A. Indeed, it has not cited a single case in which

a court granted a request similar to that which it seeks in the Motion.

Nowhere in the Motion does Novell state (because it canot) that the Debtors (or their

predecessors in interest) have ever failed to remit the required royalty payments in a timely

fashion in the 12 years since the APA was executed. Instead, by making the timely, required

post-petition payment of the royalties due for the third quarer of20076, the Debtors have

demonstrated (or will demonstrate) that they intend to perform in accordance with the terms of

the AP A.

According to Novell, the total annual expected revenues to be paid by the Debtors under

the AP A is between $500,000 and $800,000. See Jones Affidavit at § 5. Given the declining

revenues that the Debtors have experienced, the Debtors believe that the higher estimate appears

to be too high. But even using the high end of Novell's estimate, the next quarterly payment due

in February 14, 2008 wil be only $200,000. Novell has no factual, historical or other basis to

fear, nor has it cited to any in its Motion, that would establish that this relatively small amount of

royalties wil not be on hand when due.

A. NOVELL is SEEKING TO HAVE THIS COURT IMPOSE INTO THE AP A AN
UNENFORCEABLE IPSO FACTO CLAUSE

The APA is a long and complex document. Novell has been litigating the import of this

ambiguous document for almost four years. Ifthere were an ipso facto clause in the AP A, surely

Novell would have cited it in the Motion. It did not. Based on the absence of a such a citation, it

is fair to assume that there is no ipso facto clause permitting Novell to exercise its right to either

6 See Exhbit A, Declaration of Jean Acheson, attached hereto.
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terminate the APA or to effectuate any paricular change in its terms as a result ofSCO's

banptcy.
Nevertheless, what Novell failed to provide for in the AP A - and what was never

intended by the paries - it now asks the Cour to impose. Such relief, of course, is bared by the

Bankptcy Code. Section 365(e)(1) of the Bankptcy Code makes clear that an executory

contract ofthe debtor "may not be terminated or modifed, and any right or obligation under such

contract. . . may not be terminated or modifed, at any time after commencement ofthe case

solely because of a provision in such contract. . . that is conditioned on (A) the insolvency or

financial condition ofthe debtor at any time before the closing ofthe case; (B) the

commencement of a cause under this title ( .)" 11 V.S.C. § 365( e )(1)( emphasis added).

Novell asks this Cour to do through 11 US.c. § 105(a), see Motion at p. 9, that which

§ 365(a)(1) prohibits. Specifically, Novell seeks to modif the terms of the AP A by having this

Court change the payment terms from the required 45 days after the prior quarer, to an

immediate payment of royalties upon receipt. Novell's only stated reason for such a violent

rewrite of that term is because of the Debtors' purorted post-banptcy financial condition.

Respectfully, this Cour does not have the authority to do so, even under the "powerful, versatile

tool" of 11 V.S.c. § 105(a). Indeed, the Third Circuit case cited by Novell at p. 9 of the Motion

makes clear that 11 US.C. § 105(a) can be used only to "fashion order(s) infurtherance of

Banptcy Code provisions." Joubert v. ABN AMRO Mortgage Group, Inc., 411 F.3d 452,455

(3d Cir. 2005)(emphasis added). It is black letter law that 11 V.S.C. § 105(a) canot be used to

circumvent provisions found elsewhere in the Bankptcy Code. See, e.g., Norwest Bank

Worthington v. Ahlers, 485 V.S. 197,206 (1988) (a banptcy court's general and equitable

powers "must and can only be exercised within the confines of the Banptcy Code"); In re
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Momentum Mfg. Corp., 25 F.3d 1132, 1136 n.4 (2nd Cir. 1994) ("a banptcy court may not

exercise this (§ 105(a)) power in contravention of provisions ofthe Code"); In re C-L Cartage

Co., Inc., 899 F.2d 1490, 1494 (6th Cir. 1990)(bankptcy cours "canot use equitable powers to

disregard unambiguous statutory language"); In re Vision Metals, Inc., 311 B.R. 692, 700

(Bank. D. DeL. 2004)("We agree that Demang that Debtor cannot utilize section 105 to create a

result directly contrary to the express provisions ofthe (Bankptcy) Code.,,).7 Therefore,

because the only basis cited for Novell for the extraordinar relief it seeks is one prohibited by

the Banptcy Code itself, 11 US.c. § 105(a) cannot be a basis for granting the Motion.

B. NOVELL LACKS THE CLEAN HANDS NECESSARY TO SEEK AND OBTAIN
EQUITABLE RELIEF FROM THIS COURT

As attested to by Jean Acheson, the Debtors' Controller (see Exhibit A, the attached

Declaration of Jean Acheson), there was a longstanding verbal agreement between Novell and

the Debtors' predecessor (continued by the Debtors) that the Debtors should simply net their 5%

administrative fee and the third-pary royalties8 against the funds due to Novell.

In October 2003, this verbal agreement came to an end. The parties then went back to the

method set forth in the APA. What Novell failed to explain in the Statement of Facts portion of

the Motion was that the AP A obligated Novell to repay the Debtors the 5% administrative fee

within five days after Novell received the undisputed royalties from the Debtors. See section

4.16( a), p. 24. When the paries returned to the payment protocol under the AP A, the Debtors

In Vision Metals, the debtor filed a motion requesting the Cour to use 11 U.S.C. § 105(a) to
vacate an earlier order in which the Court approved the assumption of a contract. In holding that it could
not use § 105(a) in that fashion, the cour reasoned: "If, as the Debtor suggests, section 105 could be used
to avoid an assumption order, then section 365(g)(2)(A) would be eviscerated. This is not permtted." Id.

at 700.
8 "Third-part royalties" refers to the fact that for each unit of SVRX software sold there may be
royalties owed to other parties besides Novell. For example, the Debtors paid Microsoft $5.00 for each
unit sold.
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remitted to Novell the undisputed Novell royalties, but Novell never once remitted to the Debtors

the 5% administrative fee as it was required to do. Therefore, SCO wound up coming out of

pocket to pay the third-pary royalties. When there were enough undisputed royalties owed to

Novell, the Debtors would offset the amounts due by Novell to the Debtors against the

undisputed royalties it then paid to Novell. This method is what has been happening for the last

four years.

Because Novell was the pary that first breached the AP A by failing to remit the 5%

administrative fee within the five-day period required, Novell hardly has the right to seek

equitable relief now, and certainly when the relief it seeks is not required or even permitted

under the AP A itself.

¡Remainder of page intentionally left blank)
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CONCLUSION

For all ofthe foregoing reasons, the Cour should deny Novell's Motion, and grant the

Debtors such other and further relief as the Cour deems just.

Dated: October 26, 2007 PACHULSKI STANG ZIEHL & JONES LLP€Ò~
Laura vis Jones (Bar No. 2436)
James . O'Neil (Bar No. 4042)
Rachel Lowy Werkheiser (Bar No. 3753)
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, DE 19899-8705 (Courier No. 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Email: ljones(êpszjlaw.com

j oneil(êpszj law .com
rwerkheiser(êpszj law .com

and

BERGER SINGERMAN, P.A.
Paul Steven Singerman
Arhur J. Spector
Grace E. Robson
200 South Biscayne Blvd., Suite 1000
Miami, FL 33131
Telephone: (305) 755-9500
Facsimile: (305) 714-4340
and
350 E. Las alas Boulevard, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Facsimile: (954) 523-2872
Email: singerman(êbergersingerman.com

aspector(êbergersingerman.com
grobson(êbergersingerman.com

Co-Counsel for the Debtors and Debtors-in-Possession
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