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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

     :      
In re Chapter 11

     :
THE SCO GROUP, INC., et al.,   
       :

Debtors. Case Number 07-11337 (KG)
     : (Jointly Administered)

Hearing Date: April 2, 2008 at 2:00 P.M.

OBJECTION OF THE UNITED STATES TRUSTEE TO THE 
DEBTORS’ MOTION TO APPROVE SETTLEMENT COMPENSATION OR SALE

COMPENSATION AND EXPENSE REIMBURSEMENT TO PLAN SPONSOR
(DOCKET ENTRY # 346)

In support of her objection to the Debtors’ motion for approval of settlement compensation

or sale compensation and expense reimbursement to the Plan Sponsor (the “Motion”), Kelly Beaudin

Stapleton, United States Trustee for Region 3 (“U.S. Trustee”), by and through her counsel, avers:

INTRODUCTION

1. Under (i) 28 U.S.C. § 1334, (ii) (an) applicable order(s) of the United States District

Court for the District of Delaware issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C. §

157(b)(2), this Court has jurisdiction to hear and determine the Motion.

2. Under 28 U.S.C. § 586, the U.S. Trustee has an overarching responsibility to enforce

the laws as written by Congress and interpreted by the courts.  See United States Trustee v.

Columbia Gas Sys., Inc. (In re Columbia Gas Sys., Inc.), 33 F.3d 294, 295-96 (3d Cir. 1994) (noting

that U.S. Trustee has “public interest standing” under 11 U.S.C. § 307 which goes beyond mere

pecuniary interest); Morgenstern v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498, 500 (6th

Cir. 1990) (describing the U.S. Trustee as a “watchdog”).
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3. Under 11 U.S.C. § 307, the U.S. Trustee has standing to be heard on the Motion and

the issues raised in this objection.

GROUNDS/BASES FOR RELIEF

4. 11 U.S.C. § 503(b)(1)(A) allows for the payment of certain administrative expenses,

including “the actual, necessary costs and expenses of preserving the estate.” 11 U.S.C. §

503(b)(1)(A).  Contrary to applicable law, the Plan Sponsor Protections are bonus compensation to

SNCP for providing a financing commitment of questionable value at an above-market cost.  In the

Motion, SCO reaffirms its belief that “it has an excellent chance to prevail in the Novell/IBM

Litigation, including potential for an award of potential damages in its favor” (Mot. ¶ 7), yet seeks

to award SNCP one-half of the net proceeds if any of the Litigation Claims are resolved prior to the

Effective Date, regardless of whether the Plan is confirmed.  Mot. ¶ 8.  Given that the Debtors take

the position that the Litigation Claims are valuable, they do not even attempt to argue that awarding

one-half of the value of those claims to SNCP pursuant to a pre-Effective Date settlement represents

the “actual, necessary cost[s]” of preserving the Debtors’ estates under 11 U.S.C. § 503(b)(1)(A).

See Calpine Corp. v. O’Brien Env’tl Energy, Inc. (In re O’Brien Env’tl Energy, Inc.), 181 F.3d 527,

535 (3d Cir. 1999) (noting that break-up fee and expense reimbursement requests are subject to

“general administrative expense jurisprudence”).  Cf. Bruce A. Markell, The Case Against Breakup

Fees in Bankruptcy, 66 Am. Bankr. L.J. 349, 369 (1992) (“[T]he maximum breakup fee that a court

should approve is one that offers to repay a bidder’s direct costs of preparing and making its bid.

Any additional fee will overcompensate the bidder for its risk in bidding; it pays the bidder for

bidding when it would have bid without the fee.”).  In fact, the Debtors concede that SNCP’s

proposed, pre-Effective Date share of settlement proceeds from Litigation Claims is a windfall.
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Mot. ¶ 12 (describing SNCP’s share of settlement proceeds consummated pre-Effective Date as an

“extraordinary share”).  

5. Second, the Debtors also seek to permit SNCP to “participate directly in any

settlement discussions relating to the Novell/IBM Litigation.”  Mot. ¶ 8.  SNCP is interested in

maximizing its own recovery and minimizing its downside risk, which means that, in light of the

Debtors’ dismal operating history, SNCP has every incentive to instruct SCO to adopt a settlement

strategy which favors settlement of its Litigation Claims prior to the Effective Date on terms which

obviate the need for the firm to provide the promised financing (i.e., a settlement involving a sale

of the company), regardless of whether that result aligns with the estates’ interests or

Novell’s/IBM’s interests.  Rather than assisting the Debtors’ efforts to carry out their fiduciary

duties, the insertion of SNCP into settlement talks complicates the Debtors’ efforts to carry out those

duties and potentially puts the Debtors’ existing managers in the position of deciding whether they

want to run counter to SNCP in the negotiations, regardless of the personal consequences (i.e.,

eventual loss of employment) which could ultimately follow from taking that position.  

6. Third, the Debtors do not justify their proposed $500,000 expense reimbursement

to SNCP (Mot. ¶ 18).  Absent the execution and filing of the Definitive Documents (see below), the

U.S. Trustee and other parties in interest cannot complete their evaluation of whether the Debtors’

expense reimbursement request passes muster under 11 U.S.C. § 503(b)(1)(A). 

7. In addition to the foregoing, the Debtors agreed to a “no-shop” or a “window-shop”

provision in the MOU (see “Restrictions on Affirmative [sic] Seeking Competitive Transactions,”

pg. 13 of MOU (Ex. A. to the Motion).  The “no-shop” or “window-shop” provision is not described

in either the Motion or the proposed form of order as a “Plan Sponsor Protection” (paragraph 2 of
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the proposed form of order).  The provision prevents SCO from “solicit[ing] or encourag[ing]

submission of inquiries, proposals or offers from any third parties regarding any potential financing

of a plan of reorganization for SCO” until August 15, 2008 (each such inquiry, etc., a “Competitive

Transaction”).  A “determination” by SCO or SCO’s board of directors to “pursue” a Competitive

Transaction is grounds for terminating the financing arrangements.  There is no discussion of the

justification – factual or legal – for the Debtors’ request for approval of this term.  See In re

Bidermann Indus. U.S.A., Inc.,  203 B.R. 547, 552 (Bankr. S.D.N.Y. 1997) (discussing “window-

shop” provision).    

8. Finally, SNCP has not signed the Definitive Documents contemplated by the MOU,

as the firm has a due diligence “out” under the deal which expires at the commencement of the

hearing on the Debtors’ motion for approval of its proposed disclosure statement (see “Due

Diligence,” page 13).  This Court should not even entertain the Motion absent the execution of

Definitive Documents and granting parties in interest a reasonable opportunity to review those

documents.  See In re Tiara Motorcoach Corp., 212 B.R. 133 (Bankr. N.D. Ind. 1997) (ruling on

break-up fee request in the absence of definitive documents would be premature).

[Continued on next page – space intentionally left blank]
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CONCLUSION

WHEREFORE the U.S. Trustee requests that this Court issue an order denying the Motion.

Respectfully submitted,

 KELLY BEAUDIN STAPLETON
UNITED STATES TRUSTEE

      BY:   /s/ Joseph J. McMahon, Jr.                   
  Joseph J. McMahon, Jr., Esquire (# 4819)
  Trial Attorney
  United States Department of Justice
  Office of the United States Trustee
  J. Caleb Boggs Federal Building
  844 King Street, Room 2207, Lockbox 35
  Wilmington, DE  19801
  (302) 573-6491
  (302) 573-6497 (Fax)

Date:  March 27, 2008 


