
IN THE UNITED STATES BANUPTCY COURT

FOR THE DISTRICT OF DELAWAR

Debtors.

)
)

)
)
)
)

Case No. 07-11337 (KG)
(Jointly Administered)

In re: Chapter 11

The SCO GROUP, INC., et aI., 
1

Objection Deadline: October 18, 2007 at 4:00 p.m. (prevailng Eastern time)
Hearing: November 6, 2007 at 2:00 p.m. (prevailng Eastern time)

DEBTOR THE SCO GROUP, INC.'S MOTION
TO ENFORCE THE AUTOMATIC STAY

The SCO Group, Inc. (the "Debtor" or "SCO Group"), seeks the entry of an order,

pursuant to 11 U.S.C. §§ 105(a) and 362(a), enforcing the automatic stay against SuSE Linux

GmbH (legal successor to SuSE Linux AG) ("SuSE") for continuing to prosecute an arbitration

proceeding pending in Zurch, Switzerland against the Debtor after the fiing of this case.

Back2round

1. The Debtor and SCO Operations, Inc. filed voluntary petitions for relief under

chapter 11 ofthe Bankptcy Code on September 14, 2007 (the "Petition Date").

2. Parties and the Cour are referred to the Declaration of Dart C. McBride, Chief

Executive Offcer of the Debtors, in Support of First Day Motions (the "McBride Declaration")

fied on the Petition Date and incorporated herein by reference for the factual background

relating to the Debtors' business and their commencement of these Chapter 11 Cases.

1 The Debtors and the last four digits of each of the Debtors' federal tax identification numbers are as follows:
(a) The seo Group, Inc., a Delaware corporation, Fed. Tax Id. #2823; and (b) seo Operations, Inc., a Delaware
corporation, Fed. Tax ID. #7393.
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UnitedLinux. LLC

3. On or about May 29,2002, UnitedLinux, LLC ("UnitedLinux") was formed as a

2
Delaware limited liability company by SCO Group, Conectiva Inc., SuSE Linux AG and

Turbolinux, Inc., each of which holds a 25% membership interest.

4. The asserted mission ofUnitedLinux was to build a single, world-wide Linux

standard that customers and parners could work with for world-class, enterprise deployment of

Linux. Upon information and belief, UnitedLinux is no longer active.

Novell and SuSE Linux

5. On Januar 20,2004, SCO Group fied a lawsuit in Utah state court against

Novell seeking injunctive relief and damages for slander of title and Novell's alleged bad faith

effort to interfere with SCO Group's ownership of copyrghts related to the UN source code,

inter alia. The case was removed by Novell to the United States District Court for the Distrct of

Utah and is styled The SCO Group, Inc. v. Novell, Inc., Case No. 2:04CV00139 (the "Novell

Litigation"). On February 6,2006, SCO Group amended its complaint to also bring claims for

copyrght infrngement, unfair competition, breach of the implied obligation of good faith and

fair dealing, and breach of a Technology Licensing Agreement with Novell.

6. On April 10, 2006, SuSE filed an arbitration case before the International

Chamber of Commerce International Cour of Arbitration (the "ICC"), ICC Case No. 14320/FM,

styled SUSE LINUX GMBH (Germany) vs. THE SCO GROUP, INC. (USA). The arbitration is

to be conducted in Zurich, Switzerland. The SuSE Arbitration concerns, inter alia, claims by

SuSE that SCO Group granted SuSE the right to use SCO Group's intellectual property through

2
At that time, the name of seo Group was ealdera International, Inc.854692-4 2
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SCO Group's paricipation in UnitedLinux. SuSE also asserts claims for money damages against

SCO Group in the arbitration.

7. On or about April 10, 2006, Novell filed a motion to stay the Novell Litigation

pending the SuSE Arbitration that SuSE filed in the International Cour of Arbitration in France

(the "SuSE Arbitration"). The District Cour stayed certain claims in deference to the arbitration

process.

8. The SuSE arbitration is scheduled for a liability phase hearing December 3 - 14,

2007 in Zurch, Switzerland.

9. The Debtor advised the arbitration panel that the SuSE Arbitration is stayed due

to its banptcy. However, SuSE's counsel has asserted to the arbitration panel that the SuSE

Arbitration is not stayed. See Exhibit A, a true copy of the September 21, 2007 letter of David

Rosenthal, counsel for SuSE, attached hereto.

10. On September 25,2007, the arbitration panel advised the paries that the

December 3 - 14,2007 trial dates remain in effect pending an application by SCO Group to stay

the proceedings. See Exhibit B. In addition, the arbitration panel issued a procedural order

requesting an explanation ofthe applicability of the automatic stay, the effect on the SuSE

Arbitration in Zurich and the procedural directions sought by SCO Group from the arbitration

paneL. See Exhibit C.

Jurisdiction

(i) Subject Matter Jurisdiction

11. This Court has jurisdiction ofthis Motion pursuant to 28 U.S.c. § 1334.

Moreover, this is a core matter as one of the most important and "core" concerns in a bankptcy

case is the extent and the enforcement of the automatic stay. 28 U.S.C. § 157(b)(2)(A).854692-4 3
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12. The distrct cour, and by order of reference, the banptcy court, has jursdiction

over all civil proceedings "arsing under," "arising in," or "related to" cases under title 11. 28

U.S.c. § 1334(b). Furthermore, banptcy judges may hear and determine all core proceedings.

28 U.S.C. § 157(b)(1). Third Circuit "precedents have 'held that a proceeding is core under

section 157 if it invokes a substantive right provided by title 11 or if it is a proceeding that, by its

nature, could arise only in the context of a banptcy case.'" In re Guild and Gallery Plus, Inc.

72 F.3d 1171, 1178 (3rd Cir. 1996) (quoting In re Marcus Hook Dev. Park Inc., 943 F.2d 261,

267 (3d Cir. 1991)). The banptcy automatic stay, obviously, "by its nature, could arise only

in the context of a banptcy case." Guild and Gallery Plus, 72 F.3d at 1178 (quoting Marcus

Hook Dev. Park, 943 F.2d at 267).

13. Even if the issue were not a core matter, it is clearly one that is "related to" the

bankptcy case under the seminal case discussing the term, Pacor, Inc. v. Higgins, 743 F.2d 984

(3rd Cir. 1984):

The usual articulation of the test for determining whether a civil
proceeding is related to banptcy is whether the outcome of the
proceeding could conceivably have an effect on the estate being
administered in bankptcy. The proceeding need not necessarly
be against the debtor or the debtor's property. An action is related
to bankptcy if the outcome could alter the debtor's rights,
liabilities, options, or freedom of action (either positively or
negatively) and which in any way impacts upon the handling and
administration of the bankpt estate.

743 F.2d at 994. The key word in the Pacor test is "conceivable." Therefore, the jursdictional

grant is extremely broad. Marcus Hook Dev. Park, 943 F.2d at 264.

14. There can be no legitimate debate that this Court has, at a minimum, "related to"

jurisdiction over the SuSE Action. The Debtors' rights and freedom of action with respect to its

854692-4
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intellectual property may be impacted by any ruling in the SuSE Arbitration3, which thus may

have a corresponding impact on the value of the intellectual property, which the Debtor may

wish to sell or otherwise use as par of a plan of reorganization. SuSE' s damage claims could

also potentially have an impact on SCO Group's assets. Moreover, the very process oflitigating

these claims involving expenses of counsel and payment to the arbitrators wi1 necessitate the

expenditure of the a not insubstantial portion of estate's limited funds. Therefore, the SuSE

Arbitration is inextricably intertined with the administration of the Debtor's estate.

(ii) In Personam Jurisdiction

15. A foreign creditor that is prosecuting a claim against a debtor under the protection

of the United States Bankptcy Code is subject to the automatic stay if the creditor has

minimum contacts within the United States, and therefore, the Banptcy Court has in

personam jurisdiction to enforce the stay against it. In re Lykes Bros. Steamship Co., Inc., 207

B.R. 282 (Ban. M.D. Fla. 1997); In re Chiles Power Supply Co., Inc. 264 B.R. 533, 543

(Bank. W.D. Mo. 2001); In re McLean Indus., Inc., 68 B.R. 690 (Bank. S.D.N.Y. 1986). The

minimum contacts requirement is satisfied if the foreign creditor either: (i) transacts business in

the United States; (ii) does an act in the United States; or (iii) has an effect in the United States

by acts performed elsewhere. Lykes Bros., 207 B.R. at 286; Chiles, 264 B.R. at 543; McLean, 68

B.R. at 697 - 98.

16. Here, the Court has personal jursdiction over SuSE because SuSE: (i) transacts

business in the United States; (ii) performs acts in the United States; and (iii) causes effects in

Moreover, it makes little sense for the SuSE Arbitration to proceed before appellate review of the Distrct
eour's decision in the Novell Litigation, holding that certain UNX and UNIXW AR copyrghts were retained by
Novell and not sold to seo Group's predecessor in a 1995 transaction whereby the predecessor acquired the UNiX
business.854692-4 5
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the United States by acts performed elsewhere. Among other things, SuSE transacts business and

performs acts in the United States through its involvement in the formation of, and membership

interest in, UnitedLinux, a Delaware limited liability company. See Exhibit D, UnitedLinux,

LLC Limited Liability Agreement, and Exhibit E, a printout of the webpage for UnitedLinux

found at http://ww.unitedlinux.com. SuSE also sells and uses its SuSE's intellectual property

(through Novell) in the United States. See Exhibit F, a copy of a January 2004 intellectual

property license agreement between SuSE and Novell granting Novell "the exclusive, worldwide

right to make, sell, offer to sell, use, import into the United States, sublicense, market, distribute,

reproduce, modify, translate, localize, develop, display, perform, make derivative works from,

and otherwise make use of, the SuSE IP in any manner and in any media." (emphasis added).

Also, see Composite Exhibit G, a printout ofthe result of a Google search when typing "SUSE

LINX" in Google, as well as a printout of the webpage directed to when clicking on the first

link found at

http://shop. novell.com/servlet/ControllerServlet? Action=DisplayHomePage&Sitel D=nov

ell&Locale=en_US&Env=BASE. And, SuSE causes effects in the United States on SCO

Group by pursuing its claims against SCO Group outside the United States, specifically in

Switzerland. Therefore, and for any of the three reasons stated above, SuSE has the minimum

contacts with the United States that permits a cour of the United States to exert in personam

jursdiction over it, including enjoining it from taking actions outside the United States (via an

explicit order of injunction or the automatic stay) and punishing it for violating such an

injunction.

854692-4
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Relief Requested and Basis Therefor

17. The Debtor requests the Court to: (i) declare that the automatic stay prohibits the

continuation ofthe SuSE Arbitration; (ii) declare that SuSE violated the automatic stay by

continuing to prosecute its claim against the Debtor in the SuSE Arbitration; (iii) grant the

Debtor actual compensatory damages against SuSE for the value of the time expended by the

Debtor's personnel and the legal expenses incurred by the Debtor in dealing with SuSE's efforts

4
violative of the stay; and (iv) order SuSE not to transfer its (disputed) claim against SCO Group.

Good and cogent reasons support this request. The statutory predicates for the relief sought

herein are sections 105(a) and 362(a) ofthe Banptcy Code.

18. As set forth above, Novell wholly owns SuSE and, upon information and belief, is

controlling the positions taken by SuSE in the SuSE Arbitration.5 As of the date of this Motion,

Novell has not disputed that the Novell Litigation is stayed. However, permitting Novell,

through SuSE, to proceed with the SuSE Arbitration to seek a determination that Novell (through

SuSE) has ownership rights to certain of the Debtors' intellectual property is simply an end-run

around the automatic stay.

19. Chapter 11 was enacted to encourage the rehabilitation of distressed companies,

rather than their liquidation. Congress recognized that, in order to surive, companies

4
See In re Atlantic Business and Community Corp., 901 F.2d 325 (3rd eir. 1990) (holding that corporations may get

damages for stay violations).
5

This fact would allow the eour to enforce the stay by orderig Novell, the parent, to cause its foreign subsidiary,
SuSE, to honor the stay. See In re Owens Corning, 419 F.3d 195,205 - 06 (3rd eir. 2005) (in discussing substantive
consolidation, cour noted "where a subsidiary is so dominated by its corporate parent as to be the parent's 'alter
ego,' the 'corporate veil' of the subsidiary can be ignored (or 'pierced') under state law.") (citation omitted). See
also E.!. DuPont de Nemours and Co. v. Rhone Poulenc Fiber and Resin Intermediates, S.A.S., 269 F.3d 187, 198
(3rd eir. 2001) (corporation may be bound by acts of its agent without regard to domination or control). Because
SuSE has sufficient mimum contacts with the United States, ths route is not necessary.854692-4 7
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fuctioning in contemporary markets must "project to the public an image of vitality," which can

be accomplished only if the company continues to operate unimpeded by creditor action.

20. By the commencement ofthe Debtors' chapter 11 cases, and by operation oflaw

pursuant to section 362(a) ofthe Bankptcy Code, the automatic stay enjoined all entities from

inter alia, (i) commencing or continuing any judicial, administrative, or other action or

proceeding against the Debtor that was or could have been commenced before the

commencement of these Chapter 11 cases or from recovering upon a claim against the Debtor

that arose before the commencement of these cases; and (ii) taking any action to obtain

possession of property of the estate or property from the estate or to exercise control over

property of the estate. 11 U.S.C. § 362(a).

21. The automatic stay applies extraterrtorially. In re McLean Indus. Inc., 74 B.R.

589,601 (Ban. S.D.N.Y. 1987); In re Lykes Bros. Steamship Co., 207 B.R. 282,287 (Ban.

M.D. Fla. 1997). The injunctions contained in section 362 of the Bankptcy Code are self-

executing and constitute fundamental debtor protections which, in combination with other

provisions ofthe Code, are intended to provide debtors with a breathing spell central to the

debtor's ability to reorganize. The automatic stay protects all property of the estate, including

the intellectual property owned by a debtor, from attachment, garishment, or other process,

wherever those assets are located, throughout the world. This stay bars creditors from collecting

or attempting to collect from a debtor whether these efforts occur in the United States or in

foreign countres. See, e.g., In re Travelstead, 227 B.R. 638, 654-55 (D. Md. 1998); In re Lykes

Bros. Steamship Co., 191 B.R. 935 (Ban. M.D. Fla. 1995); and In re McLean Indus., Inc., 68

B.R. 690, 694 (Ban. S.D. N.Y. 1986).
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22. Additionally, even if the stay were not automatic, there would be good grounds

for an injunction, if one were necessary. For instance:

a. A determination of the Debtors' property rights is within this Cour's
exclusive jursdiction, 11 U.S.C. § 541; 28 U.S.C. § 1334;

b. The Debtor has not yet obtained approval from the Bankptcy Cour for

the employment of counsel to represent the interest ofthe Debtors in
connection with the SuSE Arbitration;

c. The entry of an order restating and extending the automatic stay is a

customary and normal practice designed to maintain the status quo until
any disputes can be adjudicated. E.g., Celotex Corporation v. Edwards,
514 U.S. 300, 310-311 (1995); In re Celotex Corp., 140 B.R. 912, 915
(Ban. M.D. Fla. 1992); McLean Indus., supra, 68 B.R. at 691. Such an
order also appropriately clarfies that any violation of the order is a direct
disobedience of this Court's directions, which may constitute contempt of
this Court and which would, therefore, be punishable by appropriate
sanctions.

23. Moreover, the stay applies to, among other things, any act to exercise control over

property of the banptcy estate. It is conceivable that SuSE, the holder of a (disputed) claim

against the Debtor may attempt to effect an exercise of control over estate property by

transferrng its claim to a foreign entity that has no minimum contacts with the United States and

no United States parent, against whom asserting personal jurisdiction may prove diffcult. A

claim transfer should not be allowed to serve as a means to flout the Cour's jurisdiction as par

of a stratagem to jump to the head of the line of creditors. To permit this to happen would,

among other things, violate the central policy of bankptcy law that similarly situated creditors

should be treated equally. To maintain the status quo, creditors must be prevented from selling

or transferrng claims in an attempt to evade the jursdiction ofthis Cour. The Court has ample

power and authority to regulate the transfer and trading of claims against the Debtor, and in this

854692-4
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case to enjoin SuSE from selling or transferrng its claim. See, e.g., Fed. R. Ban. P. 3002(e); In

6re Papercraft Corp., 165 B.R. 980, 993, n. 20 (Bank. W.D. Pa. 1994).

24. As cited above, the Debtors submit that this Court has ample authority to grant the

relief sought herein. Furher, pursuant to § 105 of the Banptcy Code, this Court may enter

such orders as may be necessary or appropriate to cary out and effectuate the provisions of

Chapter 11. The matters presently pending involve or affect property of the estate, claims

against the Debtors, and the business of the Debtors, and therefore section 105 clearly entitles

this Court to grant the relief requested herein.

25. The Debtors submit that granting the relief requested herein wi1 not prejudice or

adversely affect the rights of SuSE and wi1 simply enforce the automatic stay. No prior request

for this type of relief has been sought.

Notice

26. Notice of this Motion has been or wi1 be given to the following parties or, in lieu

thereof, to their counsel, ifknown: (i) the Offce of the United States Trustee; (ii) the creditors

holding the 20 largest unsecured claims against the Debtors' estates (on a consolidated basis);

(iii) any party which has filed a request for notices with this Court prior to the date of this

Motion; (iv) SuSe and (v) Novell, Inc. The Debtors submit that, in light of the nature ofthe

relief requested, no other or further notice need be given.

6 This request does not violate the procedural rule of Fed. R. Bank. P. 7001(7), that requests for injunctive relief
constitute an adversary proceeding. The underlying injunction already exists in the form of the automatic stay and
this is but an effort to enforce that stay by fuher cour order. Such enforcement orders need not be requested in an
adversary proceeding. See In re Continental Airlines, Inc., 236 B.R. 318, 327 (Bank. D. DeL. 1999) (holding that it
was appropriate to seek enforcement of existing injunction through motion).854692-4 10
DOCS_DE:131428.1



WHEREFORE, the Debtors respectfully request that this Court enter an Order granting

this Motion, entering an order in the form attached hereto; and granting such other relief as may

be just and proper.

Dated: September 28, 2007 PACHUSKI STANG ZIEHL & JONES LLP

()
avis Jones (Bar No. 2436)

91 orth Market Street, 17th Floor
P. . Box 8705

Wilmington, DE 19899-8705 (Courer 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400

Email: ljones~pszjlaw.com

jo 'nei1~pszjlaw.com
rwerkheiser~pszjlaw.com

('

BERGER SINGERMAN, P.A.

Paul Steven Singerman
Arhur J. Spector
Grace E. Robson
200 South Biscayne Blvd., Ste. 1000
Miami, FL 33131
Telephone: (305) 755-9500
FacsimI1e: (305) 714-4340
and
350 E. Las Olas Boulevard, Suite 1000
Fort Lauderdale, FL 33301
Telephone: (954) 525-9900
Facsimile: (954) 523-2872
Email: singerman(fbergersingerman.com

aspectorêbergersingerman.com
gro bson(fbergersingerman.com
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