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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CALDERA, INC,, No. 2:96 CV 0645B

Plaintiff, STIPULATION AND FREEQSED-
ORDER MODIFYING OCTOBER
V. 24, 2002 ORDER PERMITTING
DESTRUCTION OF DOCUMENTS
MICROSOFT CORPORATION, BY CANOPY GROUP, INC.

Defendant. Judge Dee V. Benson

This action has been settled by Plaintiff Caldera, Inc. (“‘Caldera™) and Defendant
Microsoft Corporation (“Microsoft”), but the Court has continuing jurisdiction over
matters relating to the protective order it previously entered. On October 18, 2002,
Plaintiff Caldera, represented by its successor-in-interest, The Canopy Group, Inc.
(“*Canopy™), filed a motion to this Court seeking permission to dispose of the hundreds of

boxes in its possession, currently stored in a warehouse in Utah, that contain documents
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previously produced by Caldera, Microsoft and certain third parties during discovery
(referred to herein as Canopy’s “Caldera documents™). The Caldera documents also may
contain boxes of privileged documents from Caldera’s files that were withheld from
production. On October 24, 2002, this Court entered an Order Regarding Preservation of
Documents Under the Protective Order, granting Canopy’s motion and permitting
destruction of Canopy’s Caldera documents.

Sun Microsystems, Inc. (“Sun”) is a plaintiff in an action filed against Microsoft in
March 2002, asserting, inter alia, claims under the federal antitrust laws.! Sun contends
that the documents previously produced in this action are relevant to its claims in Sun v.
Microsoft. Microsoft has in its possession, and has agreed to produce, the document
productions by Microsoft, Caldera and third parties in this action, subject to resolution of
protective order issues for the third-party productions which are addressed by the notice
requirement and related provisions of this Stipulation and Order. Sun, however, is

concerned that Canopy’s Caldera documents may contain additional documents produced

! That action, Sun Microsystems, Inc. v. Microsoft Corp. (referred to herein as Sun v. Microsof?),
was initially filed in the United States District Court for the Northern District of California and is
now part of Case No. MDL 1332 pending in the District of Maryland.

2 Microsoft does not object to production of documents from this action to Sun, although it does
not concede that those documents are relevant to the claims in Sun v. Microsoft. Microsoft has
already produced to Sun its prior production in this action. It did not produce the productions
made to it by Caldera and third parties because of protective order issues. It also could not agree
to produce the productions made to Caldera by third parties because it may not have received
certain of them. The issue relating to the prior production by Caldera has been partially resolved
in Sun v. Microsofi pursuant to a ruling by the District of Maryland (those documents had
already been produced in other actions pending before that court as part of the coordinated multi-
district litigation proceeding). The issue regarding third party productions, however, must be
resolved by this Court.
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or provided to Caldera by third parties that are not in Microsoft’s possession, and neither
Microsoft nor Canopy can confirm or deny the existence of any such documents at this
point. On November 3, 2002, Sun therefore served a subpoena on Canopy. On
November 13, 2002, Sun filed a motion to intervene in this action, seeking modification
of the October 24, 2002 Order.

In response to Sun’s motion, Canopy and Microsoft have filed timely responses,
but they also have engaged in discussions with Sun in an attempt to resolve the issues
relating to Sun’s motion. The primary issues relate to Canopy’s desire to avoid further
burden and expense with regard to the Caldera documents and the recognition that third
parties are entitled to notice and an opportunity to object before the documents they
previously produced in this action are produced to Microsoft (if not previously produced
to Microsoft) and Sun, and used in Sun v. Microsoft.

In order to address those issues and reach a mutually acceptable resolution of this
matter, Canopy, Microsoft and Sun, by and through their respective counsel of record,
hereby stipulate and agree that:

1. This Court’s October 24, 2002 Order shall be modified to allow Microsoft
and Sun an opportunity to review the Caldera documents prior to destruction, provided
that (1) Microsoft and Sun shall reimburse Canopy for all reasonable costs relating to
storage and review by Microsoft and Sun of the Caldera documents from November 1,
2002 through the date of destruction, including any reasonable additional costs relating to
destruction of those documents that Canopy would not have incurred but for Sun’s

subpoena and motion, the negotiations regarding the subpoena and motion, and
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Microsoft’s and Sun’s review of the documents; and (2) Microsoft and Sun shall have no
right to review or copy documents as to which Canopy, as successor-in-interest to
Caldera, is entitled to claim attorney-client privilege or work product protection (referred
to herein as “privileged documents™).

2. In the event that Canopy inadvertently allows Microsoft or Sun access to
privileged documents, access to and review of privileged documents by Microsoft or Sun
shall not constitute a waiver of any privilege or work product protection. In the event
that Microsoft or Sun becomes aware that they are reviewing boxes that contain
privileged documents, the review of that box shall terminate and Canopy shall be
provided with writien identification of the box (or boxes) that contain such privileged
documents.

3. Canopy shall have the right to destroy boxes of the Caldera documents once
it receives written notice from counsel for Microsoft and Sun that particular boxes can be
destroyed. Canopy also shall have the right to destroy boxes of the Caldera documents
once it receives written notice from counsel for Microsoft and Sun that particular boxes
contain privileged documents. Microsoft and Sun shall make a good faith effort to ensure
that this written notice is provided promptly and on a roiling basis as they proceed with
review of Canopy’s Caldera documents and the index of those documents.

4, Canopy has provided Microsoft and Sun with an index to the Caldera
documents. Microsoft and Sun shall review that index and attempt to identify boxes that
contain (a) documents duplicative of those in Microsoft’s possession, or (b) privileged
documents as defined above. Microsoft and Sun shall provide written notice to Canopy
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identifying those boxes and allowing Canopy to proceed with destruction of those boxes.
Microsoft and Sun shall provide this written notice by no later than ten days after entry of
this Order.

5. Prior to review of the Caldera documents, Sun shall provide notice to third
parties who produced documents in this action that it is seeking production of those
documents for use by Sun and Microsoft in Sun v. Microsoft. The notice further shall
state that any such documents produced in Sun v. Microsoft also may be produced and
used in other actions filed against Microsoft by Be, Inc., Netscape Communicattons Corp.
and Burst.com, Inc. because all four of these actions (“competitor actions™) are part of the
coordinated multi-district litigation pending in the District of Maryland. The notice shall
offer to make available upon request or include a copy of the protective order entered in
the competitor actions that would govern the third-party documents once produced in
those actions. Finally, the notice shall inform the third party that (a) it may lodge any
objections to this production by letter directed to this Court with copies to Canopy,
Microsoft and Sun, (b) it shall have thirty days from the date of the notice to lodge such
objections, which shall specify the grounds for the objection and identify the contact
person or counsel of record for the third party in connection with the objections, (c) it
shall have an opportunity to be heard if it raises any objection, and (d) failure to lodge
written objections shall be deemed a waiver of any objections to production and use of
the documents produced by the third party in Sur v. Microsoft and the competitor acttons.

6. In order to facilitate this notice, by no later than ten days after entry of this
Stipulation and Order, Microsoft shall provide Sun with the identities of the third parties
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who previously produced documents in this action as well as the name, address and
telephone number (if known) for the counsel of record or other contact person for that
third party.” Sun shall send the notice to third parties within ten days after receipt of the
contact information.

7. If a third party receives notice pursuant to Paragraph 5 of this Stipulation
and Order and does not lodge any written objections within the time allotted, Microsoft
shall produce to Sun from its set of the document productions in this action the
documents produced by that non-objecting third party. In addition, Microsoft and Sun
shall be entitled to immediately commence coordinated review of documents produced
by that third party that are part of Canopy’s Caldera documents. In the event that
Microsoft and Sun identify third-party documents not already produced by Microsoft that
they wish to copy or image for production and use in Surn v. Microsoft, the boxes of
Canopy’s Caldera documents shall be copied or imaged by a reputable local document
processing vendor (who shall deliver the copies or images to Microsoft and Sun) and
Canopy then may destroy the original box, either after it is returned to Canopy or, with
Canopy’s approval, by approving destruction by the document processing vendor or a

destruction company retained by that vendor.

3 Certain third parties also produced documents in other actions and then received notice that
access would be allowed in the competitor actions by Sun, Be, Inc., Netscape Communications
Corp. and Burst.com, Inc. A limited number of those third parties raised objections before the
court in the District of Maryland. In the event that a third party raised an objection in response to
that earlier notice (sent in September 2002) and that party is also entitled to notice under this
Stipulation and Order, the notice shall be sent both to the contact person or counsel of record for
the third party in this action and, if different, the counsel of record that lodged the objection on
behalf of the third party in response to the September 2002 notice in the competitor actions.
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8. In the event that a third party lodges any objections within the time allotted,
this Court shall resolve such objections. Subject to this Court’s rulings and any further
restrictions or limitations this Court may impose, Microsoft shall produce to Sun from its
set of the document productions in this action the documents produced by that third party.
In addition, Microsoft and Sun shall be entitled to immediately commence coordinated
review of documents produced by that third party that are part of Canopy’s Caldera
documents. In the event that Microsoft and Sun identify third party documents not
already produced by Microsoft that they wish to copy or image for production and use in
Sun v. Microsoft, the boxes of Canopy’s Caldera documents shall be copied or imaged by
a reputable document processing vendor (who shall deliver the copies or images to
Microsoft and Sun) and Canopy then may destroy the original box, either after it is
returned to Canopy or, with Canopy’s approval, by approving destruction by the
document processing vendor or a destruction company retained by that vendor.

9. As provided in Paragraphs 5 and 6 above, Microsoft and Sun shall attempt
to identify and provide notice to the third parties that previously produced documents in
this action, but it is possible that an unknown third party produced documents to Caldera
that were never produced to Microsoft. In the event that Microsoft and Sun become
aware that they are inadvertently reviewing documents from a third party that has not
received notice pursuant to Paragraphs 5 and 6 above or otherwise determine that such
documents exist, review of those documents will not proceed (and any ongoing review
will be halted) until notice is provided to that third party. Within ten days after it
becomes aware of the existence of such documents, Sun shall provide notice to the newly
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identified third party pursuant to the provisions of Paragraph 5. Further review of those
documents shall be governed by the provisions of either Paragraph 7 or Paragraph 8
above, depending upon whether the third party lodges a timely objection.

10.  The Court intends to allow Canopy to proceed with destruction of the
Caldera documents upon completion of the steps described above and receipt of written
notice from Microsoft and Sun that specific boxes can be destroyed or following copying
or imaging of selected files or boxes. In order to minimize the further burden on Canopy,
such notice and destruction shall proceed on a rolling basis to the extent practicable.
Further, upon completing any review of Canopy’s Caldera documents that they deem
necessary, Sun and Microsoft shall provide final written notice to Canopy that it can
destroy all remaining boxes of Caldera documents. With the exception of documents
produced by a third party that raises an objection within the time allotted or those
identified during the review for which notice was inadvertently not provided, (i) Sun and
Microsoft shall make best efforts to complete review by no later than February 28, 2003;

and (ii) Canopy may destroy all Caldera documents remaining as of March 15, 2003.

DATED: January /, 2003
COLTERJENNINGS

/Harfison Colter

Attbrneys for The Canopy Group, Inc.
(Successor-in-Interest to Caldera, Inc.)
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DATED: January , 2003

DATED: January ¢, 2003

IT IS SO ORDERED.

DATED: January 7, 2003
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RAY QUINNEY & NEBEKER

By

ames Jardi
A eys for MictoSoft Corporation

ANDERSON & KARRENBERG

By,QaA (/? M\'

y John P. Mullen
Attorneys for Sun Microsystems, Inc.

(Intervenor)

7\,@, /< S

The Honorable Dge V. Benson
UNITED STATES DISTRICT COURT
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alt
United States District Court
for the
District of Utah
January 10, 2003

* % CERTIFICATE OF SERVICE OF CLERK * *

Re: 2:96-cv-00645

True and correct copies of the attached were either mailed, faxed or e-mailed
by the clerk to the following:

Mr. Michael P O’Brien, Esqg.
JONES WALDO HOLBROOK & MCDONOUGH
170 8 MAIN ST S8STE 1500

PO BOX 45444

SALT LAKE CITY, UT 84145-0444

Mr. Gary F. Bendinger, Esq.
EENDINGER CROCKETT PETERSON & CASEY
170 8 MAIN STE 400

SALT LAKE CITY, UT 84101-1664

JFAX 9,5311486

Richard L. Klein, Esgq.
WILLKIE FARR & GALLAGHER
787 SEVENTHE AVE

NEW YORK, NY 10019

JFAX 8,212,7288111

James Chadwick, Esqg.

GRAY CARY WARE & FRIDENRICH
400 HAMILTON AVE

PALO ALTO, CA 94301-1825
JFAX 8,650,3273699

Mr. Clark Waddoups, Esqg.

PARR WADDOUPS BROWN GEE & LOVELESS
185 S STATE ST STE 1300

PO BOX 11019

SALT LAKE CITY, UT 84147

EFAX 9,5327750

Robert G. Loewy, Esg.
OMELVENY & MYERS

610 NEWPORT CENTER DR

STE 1700

NEWPORT BEACH, CA 92660-6429

James S. Jardine, Esq.

RAY QUINNEY & NEBEKER
36 8 STATE ST STE 1400
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PO BOX 45385
SALT LAKE CITY, UT 84145-0385
JFAX 9,5327543

Richard J. Urowsky, E=sqg.
SULLIVAN & CROMWELL

125 BROAD ST

NEW YORK, NY 10004

William H. Neukom, Esg.
MICROSOFT CORPORATION
BLDG 88/2078

ONE MICROSOFT WAY
REDMOND, WA 98052

Jameg R. Weiss, Esqg.

PRESTON GATES ELLIS & ROUVELAS MEEDS
1735 NEW YORK AVE NW

WASHINGTON, DC 20006

Michael H. Steinberg, Esq.
SULLIVAN & CROMWELL

1888 CENTURY PARK EAST
STE 2100

LOS ANGELES, CA 90067

Mr. Max D Wheeler, Esq.

SNOW CHRISTENSEN & MARTINEAU
10 EXCHANGE PLACE

PO BOX 45000

SALT LAKE CITY, UT 84145-5000
JFAX 9,3630400

Stephen D. Susman, Esq.
SUSMAN GODFREY LLP
1000 LOUISIANA STE 5100
HOUSTON, TX 77002-5096
JFAX 8,713,6546670

Ralph H. Palumbo, Esd.
SUMMIT LAW GROUP

1505 WESTLAKE AVE N STE 300
SEATTLE, WA 98108

Parker C. Folse III, Esq.
SUSMAN GODFREY LLP

1201 THIRP AVE STE 3090
SEATTLE, WA 98101

J. Harrison Colter, Esq.
333 5 520 W
LINDON, UT 84042

Mr. John P. Mullen, Esqg.
ANDERSON & KARRENBERG

50 W BROADWAY STE 700
SALT LAKE CITY, UT 84101
JFAX 9,3647697

Paul 8. Grewal, Esqg.
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20300 STEVENS CREEK BLVD
STE 400
CUPERTINO, CA 95015



