Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 90 of 156

EXHIBIT 3



Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 91 of 156

IN THE UNITED ST ATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

NOKIA CORPORTION,
Haintiff,
V.

APPLE INC,,

S N S

Defendant.
) CIVIL ACTION NO. 10-CV-249

APPLE INC., JURY TRI AL DEMANDE D
CounterclairdPlaintiff,
V.

NOKIA CORPORATION and NOKIA INC.,

CounterclairrDefendants.

APPLE INC."S MEMORANDUM IN SUPP ORT OF MOTION TO TRANSFER
VENUE TO THE DISTRICT OF DEL AWARE PURSUANT TO 28 U.S.C. § 1404(a)




V.

V.

Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 92 of 156

Nature And Stage Of The ProCEBIB............c.vveiiiieiiiiiiiiiie et eneeeee e 1
Prelimnarny STateNBNL.........oooi e e e e e e e e e re e 1.
Factual BaCKgrOUNG...........ccooiiiiiiiieeeeise e e e e e e e e e e e e e e e eeeeen 2.
A. The Related Pending Litigation Trhe District Of Delaware...........cccccccvvvvvvnnnnnn. 2
B. The Parties’ Relatiahip To The Districts Of Delaware And
L AT =Yoo < | o TSRS 7
1. Neither Nokia Nor Apple Have Any Connection To
LAY o0 S | o PR 7
2. Nokia MadeThe Choicero Litigate This Businss Dispute
Between Nokia And Apple On Delaware...........cccoveeeeeiiiiieieeiiiiiiiiinnn, 8
3. In Contrast, Nokia Has Movelb Transfer The Only Case
Filed Agairst It In This Distict Because Nokia Lacks “Any
Connection To This Distriddr The State Of \lgconsin”..................ccceee 8
N0 [1] 007 0| PP PPPPTRUPPPTRPPPPIN 9
A. The Legal &andard For Motions To Transfer Under 28 U.S.C.
LI I ) PP 9
B. The Convenience Of The Padjélhe Convenience Of The
Witnesses, The Interests Of Justice, And Basic Common Sense All
Weigh Strongly In Favor Of Transfer To Delaware............cccceeevveeeeeeeennnn.n. 10
1. The Parties’ Lack Of Ay Meaningful Connection To
Wisconsin Supports Transfer And Means Thakis's
Choice Of ForunDeserves NO Wght.............cooooiiiiiiiiiiee e 10
2. The District Of Delawarés A Clearly More Convenient
ForumFor The Parties And The NMesSSes..........ccooovvivvviiiiiviiiiiinnnn. 11
3. The Interests Of Justice ReguiiTransfer To The District
OF DEBIAWAT ..ottt r e e e e e e aaaeeeeas 12
(@0] 1] 11153 0] o SRR 16

TABLE OF CONTENTS



Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 93 of 156

TABLE OF AUTHORITIES

Federal Cases

Abbott Labs. v. Selfcare, Inc.
No. 98-CV-7102, 1999 WL 162805 (N.D. lll. 1999)......ccevviiiiiiiiiieeeeeeeie e 15

Amazon.com v. Cendant Carp.
404 F. Supp. 2d 1256 (W.D.&8h. 2005).......ccumiiiiiiiiiiieeeeeeeeee e 14, 15

Broadcom Corp. v. Agere Sys. Inc.
No. 04-CV-066-C, 2004 W 1176168 (WD. WIS. 2004).....cccceiiiuririiieeaeiiiiiiieeeeeeeiiiieeeeee e 14

Broadcom Corp. v. Microtune, Inc.
No. 03-CV-0676-S, 2004 W503942 (WD. WIS. 2004)......cccoeeiiiiiiiicciiereiieeeeeee e 15

Chicago, Rock Island and Pac. R.R. Co. v. Jgoe
220 F.2d 299 (7th Cir. 1955) ... i it iiiiiiiii ettt e e e s e e e e e e s e ae e e e e e e nnnraeeeas 11

Coffey v. Van Dorn Iron Works
A o I A 4 O G K T ) 11, 12

Continental Grain Co. v. The Barge FBL-585
364 U.S. 19 (1960)... . iiiieeeeeeeeieeeieeee et e s e e e e e e e e e e e e e e — e a e e et e e e e e e raera——a—— 2,12

D2L Ltd. v. Blackboard, Inc.
671 F. Supp. 2d 768 (D. Md. 2009).......uuiiiiiiieeeeeeei et e e 12,14

DataTreasury Corp. v. First Datadzp.,
243 F. Supp. 2d 591 (N.D. TeX. 2003)......cccicuuuriniiiiineiiiiieeeeeeee e e e e e e e s s ssensaeseree e eeeeeaeaeas 14

Digeo, Inc. v. Gemstar-TV Guide Int', Inc.
No. 06-CV-1417RSM, 2007 W295539 (WD. Wash. 2007)........cuuueerriiriiiieiieeeaeeiaiiiiinnnns 14

Encyc. Britannica, Inc. v. Magellan Navigation, Inc.
512 F. Supp. 2d 1169 (W.D.18/ 2007 ).....cceeeiiiiiiiiiiiiiiiiiie ettt a e e e e e e e 13

First Health Group Corp. v. Allcare Health Mgmt. Sys., Inc.
No. 01-CV-1790, 2001 WL 686777 (N.D. lll. 20QL1).......coeiiiiiiiiiiiiiiiiieieieeeeee e 12

Heller Fin., Inc. v. Midwhey Powder Go.
883 F.2d 1286 (7th Cir. 1989)......ccciiiiiiiiiiiiiiie e e e e e e e e e e e e s ereaaeaaeaeeas 12.....

In re Epheda Prods. Liab. Litig.
314 F. Supp. 2d 1373 (J.P.M.L. 2004).......coivieieieeeeeeeeeeeeeeeee et ee s en s e 13

In re Genentech, Ingc.
566 F.3d 1338 (Fed. Cir. 2009).......ccoiiiiiiieiritiii e e e e e e e e e e e e e e e e e s s s b e neeeees 9.........



Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 94 of 156

In re Hoffmrann-La Roche Inc¢.
587 F.3d 1333 (Fed. Cir. 2009)......ccciiiiieieeiiiiiiiiisie e e e e e e e e e e e e e e e s s s e e e e e e eeeeeeeenesanes 9.........

In re Nintendo Cq.
589 F.3d 1194 (Fed. Cir. 2009)......ccciiiiiiieeeiiiiiiiies s e e e e e e e e e e e e e e eeaearrrrr e s e e aeeeaeaeeeeennnaee 9.........

Inre TS Tech USA Corp.
551 F.3d 1315 (Fed. Cir. 2008).......cccoiiiiiiciiiiiieee et e e e e e e e e e e e e e e e e s e s neeeeeeas 9.

Lineage Power Corp. v. Synqor, Inc.
No. 08-CV-397-SLC, 2009 W90346 (W.D. Wis. 2009).........cuuvrrrrrrrrrrrrreiaeenanns 10, 12, 13, 14

Piper Aircraft Co,
A5 U.S. 235 (LO8L)..eeeeeeiiiiuiiiiii e e et e e et e e e ettt a e e e e e e e e e e e e e e et e e e ————— e aaaaaeaaaaaarerarnna 11

Seiko Epson Corp. v. Optoma Tech., Inc.
No. 06-CV-06946-MJJ, 2007 MV1793776 (N.D. Cal. 2007)........cccceecirrrrrrriiiieeeeeeee e 13

Solaia v. Rockwell
No. 03-CV-566, 2003 WL 22057092 (N.D. lll. 2003).......ccccccurrrrirrirreiieereeeeeeeee e e e e e e e 14

U.S.0. Corp. v. Mizuho Holding CGo.
547 F.3d 749 (7th Cir. 2008) ... ..uuuuuiiitiiiieiiiiiiieeeee e e e e e e e e e s s s s st e e e e e e e e aaaaaaeaeaaasaaaanns 11

Uniroyal Engineered Prods., L.L.C. v. Omnova Solutions Inc.
No. 08-CV-586-SLC, 2009 W736700 (WD. WisS. 2009).......ccccorrrrrrrrrriniiiiiieeeeeeeeeeeeeen 9,10

Federal satutes

28 U.S.C. 8 TAOA(A)...veeveeeeseeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e et s e es e s s eee et neaeenes 1,9



Case 1:10-cv-00544-GMS Document 19-1 Filed 08/27/10 Page 95 of 156

I. Nature And Stage Of The Proceedings

Plaintiff Nokia Corporation (Nokia”) filed its Complaint for Patent Infringelnt against
Defendant Apple Inc. (“Apple”) on May 7, 201(@®ocket No. 1). Apple filed its Answer,

Defenses, and Counterclamn June 28, 2010.

[I. Preliminary Statement

This cae aises ot of a patent and licensingispute betwen Noka and Apple. The
sane overarching dispute is already the subjectwad pending lawsuits that Nokia initiated in
the U.S. District Court for the District of Delavea— the dstrict Nokia close as the fom for the
parties’ largr dispute. Becaus#l three cases arise out o$iagle busiess dispute between the
sane parties, about the sanproducts, all three cases should litigated in the sammvenue.
Apple accodingly subnits this Motion to Trangr under 28 U.S.C. 8§ 1404(a)n this case, the
District of Delaware—the disttt Nokia chose for its two othgoending patent infringeent
cases against Apple—is the venue consisteith the convenienceof the parties, the
convenience of the witnessasdahe interestef justice.

Moreover, this case has meeaningful connection to the \Mtern District of Visconsin.
As Nokia itself asserted in 2007 seeking to transfer a case outtlis district—and as is still
true today—Nokia does not have “acgnnectio to this digrict or the state of Wsconsin.” (EX.
1, Nokia Reply In Support Qflotion to Transfer at IQualcomm Inc. v. Nokia Corp. et aNo.
3:07-CV-0187 W.D. Wis., June 25, 2007) (emphasisanginal). Exhibits referenced in this
memorandumare attached to tHeeclaration of Mark Selwyn iSupport of Appd Inc.’s Motion
to Transfer Venue to the District of Delawaragduant to 28 U.S.C. 8D4(a).) Likewise, Apple

does not raintain any relevant offices in Wconn; it has no relevant employees indtbnsin;
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and it has no relevant docents or other evidence in Mtonsin: (Declaration of Mark Bentley
in Support of Apple Inc.’s Motion tdransfer \énue to the Districbf Delaware Brsuant to 28
U.S.C. § 1404(a) (“Bentley Decl.”) at § 7.)

There can be no genuine dispute, especiallight of Nokia’s pevioudy-filed litigation
in the District of Delaware, that the District DElaware is a clearly ane convenient forunfor
the parties lad the witnessesr(cluding the overlapping third-pgrivitnesses). Trasfer would
likewise serve the interests glistice by avoiding duplicative litigation and potentially
conflicting rulings, and by dcilitating consolicGtion of these relled @ses. As the Supreme
Court has made cleditigating the anme issuedn multiple cases acrasdifferent digrict couts
inevitably “leads to tb wastefulness of tiey energy andhoney that [28 U.S.C.] § 1404(a) was
designed to prevent.Continental @ain Co. v. The Barge FBL-58364 U.S. 19, 26 (1960).

For these reasons, as set fortbrenfully belon, Apple respectilly requests that this

Court transfer therpsem action to the U.S. District Coufor the District of Delaware.

I1l. Factual Background

A. The Related Pending Litigation InThe District Of Delaware

This case is part of an ongoing busindsspute between Nokia and Apple about the
technology used in the partiesireless communication devicesgnely Apple’s iPhone, iPhone
3G, iPhone 3GS, and recentlptehed iPad 3@roducts, andNokia’'s E71, N97, N900, N8 and
related products. The dispute arose fifaited licensing negotiations between Nokia and Apple,

in which Nokia atterpted to inproperly lewerage certan of its patentan an efort to obtain a

! Three of Apple’s rare than 220 retail stores doeated in Wsconsin. (Bntley Decl. at § 7.)
The Apple retail stores in W&consin are engadeonly in general sales, service, andrketing
activties. Id.
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license to the highly valuable Apple technologgdign Apple’s iPhone products. As one Nokia
executive candidly conceded, with the launchhaf iPhone, “the arket changed suddenly and
[Nokia was] not fast enough changing with it(Ex. 2, Abhinav Ramnarayan, O¥ia Fights
Back For Share Of Santphone Market,” Té GQuardian (London), Sept. 2, 2009, at 1.)

When Apple rgected Nokia's dmands, Nd&ia beganfiling a seies of conplaints
claiming that Apple’s products infringe Nokia'stpats. In the first case, filed on October 22,
2009, in the District of Delawar@okia alleged infringeent of ten patents based on “wireless
communication devices such as the Apple iPhtime Apple iPhone 3G, and the Apple iPhone
3GS.” SeeEx. 3, Compl. {1 70Nokia Corp. v. Apple IncNo. 09-CV-791 (D. Del. Oct. 22,
2009) (“Delaware I” or the “79Case”).) Apple fileccounterclains for breach of contract and
attenpted monopolization (based &okia’s pronotion of standards to the relevant standards-
setting organizations hile con®aling its own patent applitans allegedly covering those
standard, as well as its assemnt of patents it was legally oblitgal to license on fair, reasonable,
and non-discrinmatory terns), as vell as infingenent of nine Apple patents bydkia’s N90O,
as well as other related productsSed Ex. 4, Apple’s First Am Answer, Defenses, and
Countercls. 11 201, 20213, 219, 225, 231, 237, 243, 24&kia Corp. v. Apple IncNo. 09-
CV-791 (D. Del. Feb. 19, 2010).)

On Decerber 11, 2009 Nokia filed a second oaplaint in the District of Delaare,
alleging infringenent of seven additional patenbased on Apple’s iBhne 3G and iPhone 3GS
products. e Ex. 5, Compl. T 9Nokia Corp. v. Apple IncNo. 09-CVv4002 (D. Dé Dec. 29,
2009) (“Delaware II” or the “100Zase”).) Nokia also raisetthe same claims in a related
conplaint in the U.S. Interrteond Trade Comnssion (“l.T.C.”). SeeEx. 6, Compl.,In re

Certain Mobile Communications and Cpuater Devices and Componerikhereof Investigtion
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No. 337-TA-701 (Dec. 29, 2009).)Apple responded to dkia’s second Delaware cqaint
with counterclairs for infringenent of nine Appd patents, again based Mokia’s N900, as well
as other related productsSeeEx. 7, Apple’s Answer, Defers, and Countercls. 1 52, 76,
Nokia Corp. v. Apple IncNo. 09-CV-1002 (D. Del. Feb. 24, 2010).)p@e also filed a related
Conplaint in the L.T.C. allemng infringenment of the sane nine Apple patents. SéeEx. 8,
Conpl., In re Certain Mobile Communications a@bmputer Devices and Components Thereof
Investigation No. 337-TA-704 (Jan. 15, 2010).)

Nokia filed this thrd lawsuit, alleging infingerent of five addition& patents, just four
days afer the Delaware court eared its <£hedling order in the irst Delaware case—an order

that pernits Nokia to amend st conplaint thraugh August 30, 2010 (Ex. 9, Docket containing

Scheduling Order, Delaware |, May 3, 201(MNokia’s complaint focuses on the sampple
products: the iPhone, Bne 3G and iPhone 3GS,wsll as, for one of the five patents, Apple’s
iPad. Compl. 4. Apple responded to Na@ks third conplaint with counterclaims for
infringement of seven additinal Apple patents, based &okia’'s N97, N900, and N8, and
related nobile comnunication products. (AnswgDefenses, and Countercls. Y 39, 44, 49, 54,
59, 69.)

There can be no question that this cas@ag of the sam dispute as Nokia’'s two
Delaware cases. The casesolve the same parties, ghsane technology, and the same

products, ad will involve nunerous common issues law and fact. By way of example only:

2 Nokia and Apple claied infringenent of thesare patents in the send Delawareaction and
the 1.T.C. Because the I.T.C. is authorizedy to issue exclusion orders, and cannot award
damages, it is a coman pratice for paties toinitiate Smultaneog adions in the I.T.C. and a
federal district court.
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e The sam products are at issue in all thieeses. Nokia haseused the saeApple
products—the iPhone, iPhone 3G, and iPHe@&—of infringenent in all three
suits. Apple has accusébbkia’s N97, 00, N8, and other related prantst

e The sam technology will be at the center alf three cases. The parties’ claifor
infringement will require the Court andehuy to undertard the nanner in which
mobile devices iterfacewith users, and transtrand eceive user inforation over
the air, including the anner in which tkese devices encode, modulate, and encrypt
the information tansnitted over tke air, and sndand recive relaed cottrol
information. (Conpl. 11 14-23.)

¢ Indeed, the cases involve rasily the saratechnology, but soeof the very sam
conponents. For exapte, Nokia hasncluded allegations focused on Apple’s
antennas in both this case and in Dele@wvgCompl. 11 18-23, 29-39, 45-49; Ex. 5,
Delaware Il Coml. 11 19-27.)In fact, three of the five pants Nokia has asserted in
this case accuse Apple’s antennas stiniee antennas accused in Delaware.

e Similarly, the nodulator that is one dhe focuses of Nokia’s allegations here
(Conpl. 11 14-15, 40-44) is dmedded on t sane microchip, nanufactured by the
sane third-party (Infineon Technologiesys the voltage control oscillator (“VCO”)
that is one of the focuses obkia’s allegations in Delaware S¢eEx. 5, Delaware |l
Conpl. 11 10-18.)

e The user iterfaces on th parties’ accusegghones also will ®a focus both of this
case and in Delaware. Four of the pat®&tkia has asserted elaware, and two of
the patents Apple has asserted in Delawalatert® the paties’ user interfaces. (Ex.
5, Delaware Il Corpl. 11 35-72; Ex. 4, Detgare | First Am Answer, Defense, and
Countercls. 11 211-216, 229-234.\vd of the patets Apple has asserted in this case
also focus o the user iterface. (Answemefenses and Countercls. 27, 38-47).

¢ In addition, device interfaces ¢ine parties’ phoes will ke a focus both of this case
and in Delaware. One of the patents Agdmds asserted indlaware and two of the
patents that it has asted here related tevice interfaces. (Ex. 4, Delaware | First
Am. Answer, Defenses, and Countercls. 1 199-204; Answer, Defenses, and
Countercls. 1 30-33, 48-57.)

e Furthernore, several of the patents Applas asserted in Delaware, and one of the
patents it has asserted here, relatbject oriented operating system(Ex. 4,
Delaware | First AmAnswer, Defenss, and Countercls. 1 217-222, 235-240;
Answer, Defenses, andGntercls. 1 34-35, 63-67.)

e The sam financidinformation also will beelevant to 8l three case. The partiés
respective claim for danages will requirediscovery of the ame product sales
information, the sam docunents and, irall likelihood, testimony fronthe sare
marketing and finance employees at Apple and Nokia.

e The sam third-party nanufacturers are likg to be subpoenaed for docants and
testimony in this case as well as in Detare. These third pies include, for
exanple, Infineon Technologies, FoxconreEtronics Inc., and $asung Electronics
America, Irc.
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e The sam prosecuting attorneys are also likéb be subpoenaed all three cases.
For exanple, the samlawyers at Peran & Green LLP prosecutedrée of the
patents Nokia has asserted ims@bnsin (U.S. Patent Nos. 6,373,345; 7,558,696; and
6,603,431) (Coml. at Exs. A, B, E), as well asx of the patentBlokia has asserted
in Delaware (U.S. Patehos. 5,802,465; 6,359,904, 6,694,135; 5,946,651,
6,882,727; and 6,262,735) (Ex. 3, Delaware | CompExs. A, B, F, G, H; Ex. 5,
Delaware Il Coml. at Ex. F.)

Moreover, in addition to these substantaérlaps with thditigation between Apple and
Nokia in Delaware, the case alsastsignficant overlaps with thee gnding lawsits between
Apple and High Tech Coputer Corp. and its sultkaries (collectivéy, “HTC") in Delaware®
Indeed, three of the patenthat Apple has asserted inishcag hawe also been aerted agains
HTC in Delaware.

Given the substantial overlaps in thengmg cases between Nokia, Apple, and HTC,
Apple has moved to consolidate the two Nokases (791 and 1002 Cases) and the two HTC
cases (166 and 167 Cases) curgepénding in Delaware, and willawe to conshdate ths cag
as well, if the Court ages totrarsfer the case to Delawate(SeeEx. 10, Apple Inc. and Next
Software, Inc.’s Mot. Br Consolidation,Nokia Corp. v. Apple In¢c No. 09-CV-791 (D. Del.
May 24, 2010); Ex. 11, Apple Inc. and Nextf8@re, Inc.’s Mot. Br Consolidation,Nokia
Corp. v. Apple Ing No. 09-CV-1002 (D. Del. May 24, 2010Ex. 12, Apple Inc. and Next
Software, Inc.’s Mot. For ConsolidatioApple Inc. et al. v. Highdch Computer Corp. et al.
No. 10-CV4166 (D. Del. May 24, 2010); Ex. 13, Apple Inc. and Next Software, Inc.’s Mot. For
Consolidation Apple Inc. et al. v. High Tech Computer Corp. et Bb. 10-CV-167, (D. Del.

May 24, 2010).) Consolidation is not only appiaf#, but also could be easily acqaished

% The three cases afgple Irc. et 4. v. High Tech Computer Corp. et alNo. 10-CV-166 (the
“166 Case”),Apple Inc. v. High Tech Computer Corp. et &lo. 10-CV-167 (the “167 Case”),
andApple Inc. v. High Tech Computer Corp. et Blo. 10-CV-544 (the “544 Case”).

* The 544 Case was filed early last week on Rine€010. Apple intends &dd the 544 Case to
the pending motions to consolidate.
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because allig cases are in éhearly stages of litigatioh.The court issued itscheduling order in
the first Delaware actiroon May 3, 2010, and tleehedule negotiated and jointlybsnitted by
the parties in that case lemvanple time to incorpoate Nokia's allegatiors in this case—
discovery wll not close until July 1, 2011. $eeEx. 9, Docket containing Scheduling Order,
Delaware |, May 3, 2010.)

B. The Parties Relationship To The Districts Of Delaware And Wisconsin
1. Neither Nokia Nor Apple Have Any Connection To Wisconsin

Neither Nokia nor Apple has anyeaningfulrelationship with the Western District of
Wisconsin. Nokia is incorporated under thedaivFinland with its principal place of business
in Finland. (Corpl. 1 2.) Nokia’s indirect U.S. subsidig, Nokia Inc., is a Delaware
corpordion with its gincipal place of business in Texas. Apple. is a Califorima corporation
with its principal place of buisess in Cupertino, California; it has no corporate offices or
reseach facilities in Wisconsn. (Bentley Decl. at 11 2, 6, 7.)

Given the parties’ lack of anyeaningful onteacts with Wisconsin, it is unlikl that any
material fict withessesradocunents will be locted in Wisconsin. Id. at 7. Apple and Nokia
do not conduct relevant operations caimtein relevant facilities in Wsconsin® 1d. at 1 6, 7.

Neither do any relevant third parties.

> HTC has not answered Apple’s conipta in the 166, 167, and 544 Cases.

® Apple’s principal place of busiss is in California; both ApplandNokia maintain reevant
facilitiesin Californig and seveal third paties that nanufacture comonents for relevant Apple
products are based in California oeimain offices in Calibrnia. A number of witnesses and
docunents nay be overseas. Nokia is based inl&nd, and the available evidence suggests that
all of the narmad inventors for the asserted Nokiaguds reside either in Finland or Great Britain.
Moreover, a nuifmer of potentialf relevant third-party @enufecturers are &#sed oversas,
including Foxconn Electronics ¢n(based in Taiwan).

-7 -
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2. Nokia Made The Choice To Litigate Ths Business Dispute Beteen Nokia
And Apple In Delaware

Nokia cannot deny that the District of Defare is a convenient forumindeed, Nkia
made the choice to litigate this ongoing businessgpdie betwen Nokia and Apple in the District
of Delaware—where its U.S. subsidiary, N@Knc., is iorporated-by filing its first two
lawsuits against Apple in that forumSdeEx. 3, Delaware | Copi.; Ex. 5, Delaware Il Copl.)

In fact, Nokia has chosen Delaware not onlyife larger dispute with Apple, but also for
conmparable disputes with two other ajpr telecommunications copanies, Intergjital
Communications Corporation and InterdigitBéchnology Corporation (No. 1:05-CV-00016)
(Jan. 12, 2005), and Qualcominc. (No. 106-CV-00509) (Aug. 16, 2006). Nokia filed those
actions, like this one, after failed licensing niegtions. Moreover, Apple has chosen Delaware
for its three disputes with HTC.

3. In Contrast, Nokia Has Moved To Transfer The Only Case Filed Against It

In This District Because Nokia Lacks“Any Connection To This District Or
The State Of Wisconsin”

In sharp contrast with its decision sne Apple in Visconsin, in the only prior case
(accading to PACER) in which Nkia appeared inthis digrict, Nokia nmoved to transfer based
on the company’s lack @& contacts with WWsconsinand its interest imon®lidating the casewith
related litigation. $eeEx. 14, Nokia’s Mot. to Tansfer at 9-10Qualcomm Inc. v. Nokia Corp.
et d., No. 3:07-CV-0187 (\D. Wis. May 24, 2007).) Nokia argued, in its otion, that
Wisconsin was an inconveniefiorum because neither of the parties had “aagnection to this
district or the state dWisconsin.” (Ex. 1, Nokia Reply I8upport Of Motion to Tansfer at 1
(enphasis in original).) It also emphasizece tkfficiencies of consolidating related cases
involving the sara general technologyid. at 7, the samtypes of &iciencies that could be

acconplished by transferring th ca® to the District of Delaware.

-8-
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IV. Argument
A. The Legal Standard For Motions To Transfer Under 28 U.S.C. § 1404(a)

The federal venue statuteopides that, “[flor the convenience of parties and witnesses,
in the interest of justice a dstrict court may transfer anycivil adion to anyothe didrict or
division where it nght have been brought.” 28S.C. § 1404(a). In considering motions under
§ 1404(a), courts generally analythe plaintiffs choice of forumaswell as the statutory factors
of (1) convenience to the padie(2) convenience to the witrses; and (3) the interests of
justice. SeeUniroyal Engineered Prods., L.C. v. Omnova Solutions In&No. 08-CV-586-SLC,
2009 WL 736700, at *3\\V.D. Wis. Mar. 19, 2009).However, a plaintiff's choice of forum
deserves no deference unless the plaiistifitigating in [its] home forum.” 1d.

The Federa Circuit, which maintains appéate jurisdiction ove this @se, has
enmphasized the iportance of careful applicatioof venue principles in a seseof recent
decisions. Irin re TS Tech USA Corp., 551 F.3d 1315 (Fed. Cir. 2008), for exae) the court
found that the district court hddlearly abused its discretion igenying transfer frona venue

with no nmeaningful tiesto the casé. Id. at 1321 (emphasis added)issuing writ of nandamus

transferring venue)see also In re Mtendo Cq.589 F.3d 1194, 1198 (Fed. Cir. 2009) (issuing
writ of mandanus transferring vera) (“in a cas featuing most witneses and adence clger to
the transferee venue with fear no convenience factors fauny the venue chosen by the
plaintiff, the trial court shoul grant a mtion to transfer”)]n re Genentech, Inc566 F.3d 1338,
1348 (Fed. Cir. 2009) (issuing writ ofamdamus trasferring venue) (“There are no withesses or
parties withn Texas. Moreoverthere a no relevant docuemts there. ... Thus, the
convenience to the withesses and parties, dikiyaof compulsory attendance @raccess to
evidence &ctors #l weigh signficantly in favar of transér.”); In re Hoffmann-La Roche Inc.

587 F.3d 1333, 1336 éd. Cir. 2009) (issuing wribf mandanus transferring venue) (“As in
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VolkswagenTS Techard our nost recent dcision,In re Genentech, Inc566 F.3d 1338 (Fed.
Cir. 2009), there is a stark coast in relevant, conveniencand fairness between the two
venues.”).

B. The Convenience Of The Parties, Th€onvenience Of The Witnesses, The

Interests Of Justice, Ard Basic Common Sense All Weigstrongly In Favor Of
Transfer To Delaware

Nokia has already clsen the Disict of Delaware for this business dispute between
Nokia and Apple. This case should be transfetoethat district, wheré can be consolidated
with Nokia’s two other recdly-filed cases, with are also based on Apple’s iPigoproducts,
and Apple’s two related cases against HTGiven the obvious benefits of trying all the
concurrent and related cases in the esalistrict court—not to mention Nokia’s previous
insistence tht it should not litigate in this Court because it hasiemtothe Western Distrit of
Wisconsin—the District of Delaawe is aclealy more cawvenient forumfor the parties anthe
witnesses, and transfer wouldeethe inerests ofjustice.

1. The Parties’ Lack Of Any Meaningful Connection To Wisconsin Supports
Transfer And Means That Nokia’s Choice Of Forum Deserves No Weight

Nokia’s choice of forum deserves no weightha trarsfer amlysis,because Nokia isot
“litigating in [its] home forum” Uniroyal, 2009 WL 736700, at *3, and because “this case bas n
discernible connection to this dist” or even “to this staté. Lineage Power Corp. v. Synqor,
Inc., No. 08-CV-397-SLC, 2009 WL 90346, at *8/(D. Wis. Jan 13, 2009). As Nokia has
admitted, nether Apple nor Nokiahas “any comectionto this distrct,” (Ex. 1, Nokia Reply In
Support Of Motion to Transfer df), and it is highly ulikely that any relevantaict witness
resides or is eployed inWisconsn. (Bentley &cl. at § 7.) Thisonplete lack of connection to
Wisconsin “nilitates tavard transér.” Lineage Power Corp.2009 WL 90346, at *5seealso,

e.g, U.S.0. Corp. v. Mizuho Holding G&47 F.3d 749, 752 (7th Cir. 2008) (“The more tenuous
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a partys relation to thforum, the weaker tie case for litigating there.”);f. Chicago, Rock
Island and Pac. R.R. Co. v. 1ga220 F.2d 299, 304 (7thiilC 1955) (“this factor has mimal
value where none of the conduct complained of wecuin the forunseleced by the plaintiff’).

2. The District Of Delaware Is A Clealy More C onvenient Forum For The
Parties And The Witnesses

The District of Delaware is a clearlyar@ convenient fomn because the parties are
already comlucting elaed litigaion in that dstrict.” The parties and dir principal lavyers will
be litigating in the District of Delawareegardess of where this case proceédsThe same
applies to mny of the witnesses this cas, because their testimony will be required in
Delaware.

Thus, whileneithe the parties nor the wigsses have any significant ties tos@onsin,
both parties and amy of the witnesss will be apeaing in the Distict of Delaware rgardles of
where this case proceeds. Morepws discussed one fully below,“related litigation should be
transferred to a forutwhere consolidation is feasifle&Coffey v. Van Dorn Iron Work396 F.2d
217, 221 (7th Cir. 1986), becausansolidation pernts effective coadination and can elimate
the need for duplicative appeacas of both the parties and thdtnesses. For all of these
reasons, the convenience of thetiearand the witnesses strongly weign favor of transfer to

the District of Delaware.

" The nere fact thaNokia chose tdile in this district does not aeonstrate that the \stern
District of Wisconsin is a convenient forufar Nokia. See Piper Arcraft Co, 454 U.S. 235,
255-56 (1981) (“when the haforum has beenhosen, it is reasonable to assuthat this
choice is convenient. When the plaintiff fisreign, hovever, this assuption is nmuch less
reasonake.”).

® The lead law fims for Nokia and Apple arihe sare in all d the relewart cases.
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3. The Interegs Of Jugice Require Transfer To The District Of Delaware

The interests of justice, which are often ‘&tatinative” in transfer rations, are primarily
concerned with “the efficient admistration of the court systefnid. The interets of justice
“may be deterinative ... even if the conveence of the parties and witnessegm call for a
differentresut.” Id. at 220. In this casethe interets of justice weidh decisivdy in favor of
transfer to tk District of Delaware.

One of the rost importart factorsin assesirg the “interests of justice” is whether
transkr wodd pernit related litigaion to proceed in the sadistrict. See Heller Fin., Inc. v.
Midwhey Powder Cp883 F.2d 1286, 1293 (7th Cir. 1989) (“g]Hinterest[s] ofustice’ include
such concerns as ensuring speedy trials, tryilagee litigation together, and having a judge who
is familiar with the appicable law try thecase.”). Transgr is paticularly approprate whereas
here, it would facilitate comdidation of related casesSee Coffey796 F.2d at 221 (“[R]elated
litigation should berarsferred to aforum where condalation is feasilbe.”). As the Suprere
Court has emphasized, litigatingettsane issues in dierent couts inevitally “leads to tle
wastefulness of tie, energy and oney that 28 U.S.C.] § 1404(a) was designed to prevent.”
Continentd Grain Co, 364 U.S. at 26see &so Lineage Pwer Corp, 2009 W. 90346, at *1
(“efficiency and comran sense” fagred transfeto adigrict where reléed cass were dready
pending); D2L Ltd. v. Blackboard, Inc.671 F. Supp. 2d 768, 783 (D. Md. 2009) (citing
“economes” in conducting related cases in one foyufirst Health Group Corp. v. Allcare
Health Mgnt. Sys., Ing.No. 01-CV-1790, 2001 WL 686777, at (&.D. Ill. June 15, 2001) (“&
arule, cases should be transferred to theictisthere related actis are pending.”).

It is well recognized, for exapte, that‘consolidation. . . provides genuine opportunities
measurably to stredime discovery, and “makesit posside to save soe witnesses tie and

money by consoligting their depsitions, dfidavits and other edentiary input.” Lineage
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Power Corp, 2009 WL 90346, at *6. Conducting the litigati here in separate courts would,
for example, require repeated depositions frtim sane paty and third-party witnesses in this
case as well as the Delaware casBse, e.g.Encyc. Britamica, Inc. v.Magellan Navigation
Inc., 512 F. Supp. 2d 1169, 1177 (W.DidNv2007) (“Sice the sam or related patents are at
issue it is probable that defendarfiom all case will depog the sane persons and request the
sane documents and technicalagdvings fromplaintiff.”).

Litigating the parties Delaware ad Wiscongn clams in multiple adions dso would
considerablyconplicate the discovery, pretrialpd trial processes, and would aksh certainly
result in two sepata cairts cosideing the sane procedual, evidentiay and substaive issues
For example, during the discovery phase oktbase, the Delaware andidfbnsin cases are
likely to involve the samdispues about raters such as proteee orders, mtions to comd
and quash discovery, and third-padiscovery. As the claims amach trial, the caseare likely
to involve simlar motions in limne, evidentiarydisputes, and disputes over jury instructions.
Litigating the large dispute in multiple cases vould requiretwo courts to consiadehese sam
issues, resulting in an inefficiensel of judical resouces and a veryreal risk of conflicting
rulings. See, e.g., Seiko Epson Corp. v. Optoma Tech,,Niac.06-CV-06946-MJJ2007 WL
1793776, at *3 (N.D. Cal. Jun. 19, 2007) (orderiransfer where “parallel litigation in two
different foruns would create a&erious risk of conflicting preti andtrial schediles, not to
mention inconsistent amagerent of discovery linits and speclized patent litigtion
procedures”)jn re Ephedra Prods. Liab. Litig314 F. Supp. 2d 1373, 1375 (J.P.M.L. 2004)
(“[c]entralization . . . is necessary in order to @voi. inconsistent or repetitive pretrial rulings,

and conserve the resources of the paries; cainsel and té judiciary”).
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The benefits of consolidation are particlyamportart in conplex patet cases, where
consolidation “reduce[s] th@eed for duplicative tigrconsurng [technological] tutorials”
necessary for both the Court and the jieryinderstand the ises in dispute Broadcom Corp. v
Agere Sys. Ing.No. 04-CV-066-C, 2004 W 1176168, atl (W.D. Wis. May 20, 2004)see
also Lineage Power Corp2009 WL 90346, at *6 (describingfieiencies where there is a
“concrete overlap between the technology”). @dsation also reducethe risk of conflicting
rulings on claimconstructions for the sapatats. See D2L Ltd.671 F. Supp. 2d at 784 (where
patents hag the sam inventeos, dawings andspecifcaions, “trarsfer will promote judicid
econony and avoid the possibility of inconsistecdnstruction of the [patents-in-suit], which
cover the samtechnology and he many overlapping claim”); DataTreasury Corp. v. First
Data Corp, 243 F. Supp. 2d 591, 595 (N.D.XTe€003) (trasfer is especially appropriate “in
patent casesyhere the court is reqed to irterpret the clains ofthe patat in-sut.”).

Moreover, to the exténthat eithe of the courts attepts to pronote a negotiated
settlenent, negotiions in one caseavill be inextricably intertwined with the dissgions in the
other case. Allowing the relatedclaims to proceed in separate actions could redua th
settlenent pressure on the partieadaconplicate settlerant negotiations. See Digeo, Inc. v.
Gemstar-TV Guide Int’ Inc., No. 06-CV-1417RSM, 2007 WL 295534&t *5 (W.D. Wash. Jan.
29, 2007) (citing increaselikelihood of settlerant through onsolidation of related claigj
Solaia v. RockwellNo. 03-CV-566, 2003 W 22057092, at *3 (N.DIIl. Sept. 2, 2003) (“[I]f
these cass proceed inifferent districts, thre islittle if any possibility ofconsolidating them for
discovery,settlenent negotiions a trial.”); Amazon.com v. Cendant Corpt04 F. Supp. 2d
1256, 1262 \(V.D. Wash. 2005) (“Wile consolidatin of the two eses is a matter for the

Delaware ourt to deide, thefeasibility of sud consolidation is a faot that this Court nay
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consider in deciding whether &dlow a transfer. Even if #y are na consolidatedfransfer of
this ase will allow a glbal sdatlement ofthe rdated cass.”).

These sambenefits will accrue even if thease are not fully consolidated, partledy
here, where all of the litigation is in its rBa stages. For exam@l even without full
consolidation, litigating all cases in the sanforum will facilitate cooréhation ofthe pratica
aspects of discovery, therebydueing duplicative efforts and ggervng the resorces of the
courtsand farties andacilitating theresdution of any discovery disputes. Siarly, the parties
and the cous will beneit from litigating dispuesbefore a court thiais famliar with the parties,
their products, and thessential technologySee, e.g. Amazon.com404 F. Supp. 2d at 1261
(cases involving different softwa patents were “sittar enough tht they should be considered
by the same court in order to conserve judicedources and prevent inconsistent rulings”);
Broadcom Corp. v. Microtune, IncNo. 03-CV-0676-S, 2004 W503942, at *4 (\V.D. Wis.
Mar. 9, 2004) (“Although the Eastern District has oohstrued the claisof the ‘742 patent, it
is famliar with the gemral siliconbased tua technologyand specifiaccusedievices at issl
in the curert dispute.. .. Consequetty, the Easern Digrict is inthebed positionto manage the
parties efficiently andachieve a mpt resolution ofthis dispute.”);Abbott Labs. v. Selfcare,
Inc., No. 98-CV-7102, 1999 W162805, at *2 (N.D. lliMar. 15, 1999) (“Théwo actions, even
though directed to different fents, involve the saenparties and substantially dlar
technology. They also involve siler conplex facual and legal questiortiat will require the
expenditure of considerable &rand effort.Requiring two courts to devote lited resources
educating theselves about the same underlyteghnology would underime values of judicial

econony.”).
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V. Conclusion

Nokia has already filed two related casegha District of Delaware; those cases are
legally, factually, and proceduraliytertwined with this ese; al three cases are in the early
stagesof the litigatiory and al three case arise out ofthe sane business dispute based on the
sane technology and sa@products. Moreover, gple has filed three related cases against HTC
in the District of Delawre; Apple has mvedto consdidate thesecags with the two Nokia
cases; and three of thetents that Aple has asstedin this case havalsobeen aserted agairts
HTC in Delaware. In this context, the Distrimtt Delaware is a clearly more convenient forum
for the paties and tk witnessesand the inerestsof justice plainly corpel trarsfer. For all of
these rasors, Apple respeatfly requests thiathe Court trasfer this cae to the United Stas

District Court of Delaware.
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