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Tishifities and valuation dccownts established and tefleated in the Cafd dal Statoments
sl to Caldera’s Knowledgs roasoniably adequate. At the Caldera Fifiunbiak tatéfueiiy Bultince
Sheet Date, thers were 1o material loss contingencies which are not- adequa’rely provided for in
the Cildera Findpofal-Stateinents,

ir#: Information Supnlied. No ﬁ;gprgﬁmmm;& or-warranty made by
. Caldera in this Ag;'eement nor any Rraricil st ement, certifinate or exhibit piepated and
fimished or to be prepared-and furnished by Caldera or its respective sépresentatives pitfsudnt
hersto or in connistiots with thie transystions contémplitediitshy, wnen tikeitoBbtlich; vontains
any unirus statetiisnt of a.material fact, or omits 10 sfate a mbtrial fact. imﬁssary% siake the
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Proapectus/Proxy Statement will, at-the time the informytion s -siipy ntain, after giving

efféct to any supplement or amendment thereto, no untrue dtaternent af a material fact or omit to

statg 28y matgﬂﬁhfa@t reqﬁirad to-be gtated therejn or necessiry to-thukethe statements: therein,
oltpimatanass wader whidhhiey siemude; nottouterialiyamisleading, The

m apﬂiﬁqugx}n tgféggaf;t il inallgmstertal vegpects coniigly as40.foreh with-the provisions of -

the Exchigiige Act and the rules and regulations promulgaied by the SEC thereimder, .

ired. The affirmative vote of 2 majority of the sheres of Caldera
Common: Stoek that cast votes ragarding the Merger and the GO Transaction in person or by
proxy st the Caldera Stockholders Mesting is the only vote of the holders of any olass or series of
Galdera’s capital stock neeessary te approve this Agreement and the transactions contemplated

igkeby.

. w--u

: 37  Litigatlon, Bxoept as disclosed in the Caldera SEC Documents filed prior
to the tlate hereof, or aa would not reasonably be expected to have a Material Adverse Effect on
Caldeta, there is no suit, action, arbitrafion, demand, claim or proceeding pending or, o
Calders’s Knowledge, threatened against Caldera or the Caldera Assets; nor is there any
judgment, decree, injunction, ruling or order of any govermmental entity or asbitrator or
setflement agreement outstanding against Caldera or any of the Caldera Assets. Caldera has
delivered or made available to SCO or its counsel correct and complete copies of all material
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(b) any amendments or changes in the Certificate of Incorporation or

Bylaws (or equivhlent goveming documents in each relevant jurisdiction) of any member of the

Caldera Group;
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(c) any damage, destruction to or loss of Caldera assets not covered by
insurance, which would have a Material Adverse Effect on Caldera;

. (d) any redemption, repurchase or other acquisition of shares of any
member of the Caldera Group (other than pursuant to arrangements with terminated employees
or consultants in the ordinary course of business, consistent with past practice), or any
declaration, setting aside or payment of any dividend or other distribution (whether in cash, stock
or property) with respect to the capital stock of any member of the Caldera Group or, with
respect to dividends or other distributions of cash or property arising from. the Caldera Business;

‘ (e} any material increase in or modification of the compensation or
benefits paysble or to become payable by Caldera to the Caldera employees, except in the

oxdinary course of the business, consistent with past practice and except as necessary to respond

to third party solicitation of Caldera employees;

(t) other than as required by applicable statute or governmental
regulation, any material increage in or modification of any Caldera Group Benefit Arrangement
(including, but not limited to, the granting of stock options, the acesleration of the vesting
schedule in effect for any outstanding stock options, restricted stock awards or stock appreciation
rights) that will become binding upon Newco upon consummation of the fransactions
contemplated herein, for or with regpect to any of the Caldera Employees, other than (i) in the
ordinary eourse of the business, consistent with past practice, or to respond to third party
solicitation of Caldera Employees, and (i) if ocourring after the date hereof, which is authorized

pursuant to Section 5.3 below,;

(g) any sale of a material amoutit of the Caldera Assets, or any acquisition
by any member of the Caldera Group of a material amount of assets, other than in the ordinary
course of the huriness, consistent with past practice;

(h) any alteration in any term of any outstanding capital stock or rights to
acquire capital stock of any member of the Caldera Group, including, but not limited to,
acceleration of the vesting or any change in the terms of any outstanding stock options;

(i) other than in the ordinary course of business, consistent with past
practice, (A) any incurrence, assumption or guarantee by any member of the Caldera- Group of
airy debt of any person, ofhier than any member of the Caldera Group, for borrowed money in an
amount exceeding $250,000 in the aggregate; (B) issuance or sale by any mexaber of the Caldera
Group of anty securities convertible into or exchangeabie for its respective debt securities; or
(C) isswance or sale of options or other tights to acquire from the Caldera Group, directly or
indireotly, debt secutities of any member of the Caldera Group, or any securities convertible into
or exchangeable for any such debt securities;

(i) any creation or assumption by any member of the Caldera Group of
any Bncumbrance (other than Caldera Permitied Encupabrances) on any Caldera Asset in excess
of $250,000 individually or in the aggregate, other than to refinance a liability reflected in the
Caldera Financial Statements in the ordinary course of business;
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' (m)any transfer or grant of a right under the Galﬁm 13 Rights ofher than
. those transferred or granted in the ordinary conrse of business, consistent with past practice;

(n) any labor dispute with, or charge of unfair labor practice by, any
member of the Caldera Group (other than routine individual grievances), any activity or
proceading by a labor union or representative thereof to organize any Caldera employees o, to
Caldera’s Knowledge, any oampaign being conducted to solicit anthorization from Caldera
employees to be represented by such labor union, where such dispute, practice, activity,
proceeding, or campaign would have a Material Adverse Effect on Caldera;

(o) any change to accounting methods; or

(p) atty agreement by any member of the Caldera Group to take any of the
actions described in the preceding clauses (a) through (o) (other than the transactiens
contemplated by this Agreement or the Anciliary Agreements).

3.10 Taxes. The Caldera Group has propesly completed and filed, or caused to
be properly completed anti filed, all Tax returns required to be filed by the Caldera Group and
has peid, or caused to be paid, all Taxes that ate shown on shch Tax zéturns 48 due and payable.
All Taxes of the Caldera Group for all perinds through June 30, 2000, have been fully paid
(exoept for Taxes that are adequatsly provided for or reflevied in the’Caldera Finanexal
Statements). Sinoe June 30, 2000, no material Tax Hability has been asséssed, or is, to Caldera’s
melmfge, proposed to be assessed, ineutred o acoried {otkier thiun abilities for Takes arising
in the ordinary course of business) against any membet of the Caldera Group. To Caldera’s
Knowledge, no member of the Caldera Group bas received notification that any material issues
have been raised (or are currently pending) by the Internal Revenue Service or any other taxing
authority, including, withont Hmitation, eny sales tax authotity, ik connection with any of the
Tax returns referted to in the first sentence of this Section 3.10, and no unexpired waivers of
statutes of limitations have been given or requested with respect to Tax returns or Taxes of any
wernbier of the Cildera:Group. No taxing authority is currently conducting an audit or
irivestigation of any of the aforesaid Tax retuchs or, to Caldera’s Knowledge, is about to conduet
such an andit with respect to such Tax returms, Any deficiencies asserted or assessments
(including interest and penalties) made as a resnult of any examination by the Internal Revenue
Service or by approptiate national, state or departmental authorities of the Tax returns with
respect to SCO and any of its subsidiaries have been paid or adequately provided for in the
Caldera Financial Statements, and to Caldera’s Knowledge no proposed (but unassessed)
additional Taxes have been asserted and no Tax liens have been filed against Caldera or any of
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the Cilldera Business, excopt for any falirre to dwn or have thio righit to uss; self-or lioense that
wonld not have a Material .Adverse Effect on Caldera

(b) All Caldera IP Raghts are owned free and clear of any Enoumbances.

{c) To Caldera’s Knowledge, (i) neither the manufacture, marketing,
hcensa, sale or intended use of any product currently licemsed or sold by Caldera or any o the
Caldera Subsidiaries or currently under development by Caldeta or atiy of the Caldera
Subsidiaries violates any license or agresivent relating thereto or inﬁing any Intelfectyal
Property Right of any other party, (i) there is no pending or threatensd ciaim OF li’ﬁgaﬁon
contesting the validity, ownership or right to use, sell, license or dipose of any Caldera IP Right
and (if) no third party has notified Caldera that any Caldera IP Right.ordhe proposed use, sale,
license or disposition thereof, conflicts or will conflict with fhe righits of any othér pasty, not is
thers-any basis therefor except for any violations, infiingemetits, cfali. or Hifgation that would
not have a Material Adverse Bffeot on Caldeta.

312  Pessand Brperives. Bgoept forthe fees and evpeiises Yot forth«in
Caldera’s engagement Ieﬁer with Broadview, a-eopy of which hes been providsd to SCO, neither
Caldera, Newca nor any of the Caldera Submdlanes has paid-or become obligated to pay any fee
of eomthission to any broker, finder 6y htdisiediary in connectios with the t:aﬁsﬁ'gﬁoﬁs
sentémplated by thiis Agresment and the Ancillary Agroemedits.

3.13  Environmental Matters.

) (8) During the perdod that Caldera has leased or owned its respective

propetiies or owned or opetated its respective facilities, there have been, to Caldera’s

Knowledge, no disposals, releases or threatened roleases of Hazardous Materials on, from, under
.oF gbaut such properties or furilities which would cause a Material Advetse Effeot on Newco.

To Crldeta’s Knowledge there 48 no presence, disposals, reloages or threatened relepses of
Hazardous Materlals on, from, nnder or ahout any of such properties or facilities, which may
heve oceiirred prior to Céldera having taken possession of any of such properties or facilities

where such Hazardous Materials would cause a Material Adverse Effect on Neweo.

(b) None of the propetties or facilitics of Caldera is or has been the subject
of an Environmental Damage, which would cause a Material Adversa Effect on Newco, During
the time that Caldera has owned or leased its respective properties and facilities, none of Caldera
nor, to Caldera’s Knowledge, any third party, has used, generated, manufactured or stored on,
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under or about such properties or facilities or transported to or from such properties or facilities
any Hazardous Materials (except those Hazardous Materials associated with general office use or
janitorial supplies) in a manner which would result in a Material Adverse Effect on Newco.

o (c) During the time that any members of the Caldera Group have owned
or leased its respective properties and facilities, {0 Caldera’s Knowledge, there has been no
litigation brought or threatenad against any of them by, or any settlement reached by any of them
with, any party or parties concerning the presence, disposal, release or threatened reléase of any
Hazardons Materials o, from or under any of such properties or facilities or relating to any
alieged Environmental Violation, except for litigation or settlement which would not have a
Material Adverse Effect on Newco.

3 14 Fairness Opinion. Celdera’s Board of Directors has received an opinion
dated as of the date hereof from Broadview fo the effect that, as of the date hereof, the Caldexa
-Ratio is fair to Caldera from a financial point of view.

3.15 Tax Representations. Caldera, Newco and the Caldcxa Significant
Stockholders are aware of no plan or intention by Caldera or Newco or any corporation related to
Caldera immaediately after the Effective Time to repurchase any Newco capital stock issued

pursuant fo this Agreement from any person or entity that is or will become a Newco stockholder -

byreason of the transactions contemplated by this Agreement. Caldera has not redeemed any
shares of its capital stock or paid any extraordinary dividend in contemplation of the Merger.

4. SCO Covenants,

4.1  Advice of Changes.

During'the period from the date hereof until the eatlier of the Effective Time or
the termination of this Agreement in accordance with its terms, SCO will promypily advise
Caldera in writing, (i) of any event occurring subsequent to the date hereof that would reasonably
be likely to render any representation or warranty contained in Section 2 of this Agreement, if
made on or as of the date of such event or the Effective Tinle, untrue ot inaccurate, (i) of any
event that would reasonably be Likely to have a Material Adverse Effect on the Group Business,
and ({ii) of any material breach by SCO of any covenant or agreement containied in this
Agreement; provided, however, that the delivery of;, or failure to deliver, any notice pursuant to
this Section 4.1 shall not limit or otherwise affect the remedies available hereunder. Prior to the
Bffective Date, the SCO Board of Directors shall take all requisite action under each of the SCO
- stock plans to preclude the accelerated vesting of any outstanding SCO Options or unvested
ghares of SCO Common Stock for all Designated Employees; provided, however that such
actions shall not be required with respect to SCO Options granted to Bmployses whose options
are subject to acceleration pursuant to existing severance or change of control agreements,

4.2 intenance of Business. During the period from the date hereof until the
earlier of the Effective Time or the termination of this Agreement in accordance with its terms,
the Contributed Company Group and the Contributing Companies will use reasonable efforts to
catry on and preserve the Group Business and relationships with customers, suppliers, emiployees
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and others related to Group Business in substantially the same manner as it has prior to the date
hereof, -

43  Conduct of Business. During the period from the date hereof until the
eatlier of the Effective Tims or the termination of this Agreement in accordance with its terms,
the Contributed Company Group and SCO will continne to conduct the Group Business and
maintain business refationships related to the Group Business in the ordinary and usual course
consistent with past practice and, exoept as otherwise disclosed herein or in the SCO Disclosure
Letter, they will not, without the prior writien consent of Caldera, which consent shall not be

. unreasonably withheld, take any of the following actions where it would cause a Material
Adverse Effect on the Group Business:

(8)  cause any of the Coniributed Companies to borrow any money
except for amounts that are not in the aggregate material to the ﬁnanclal condition of the Group
Busmass, taken as a whole;

(b} cause any of the Group Assets to become subject to any Encumbrance,
excspt for Group Permitted Encumbrances;

(c) dispose of any of Group Assets except immaterial amounts of Group
Assets in the ordinary course of business, consistent with past practice;

(d) grant any exclusive license to any of the SCO IP Rights or grant any
other license fo SCO IP Righis except in the ordinary course of business, consistent with past
practice;

(¢) materially amend or terminate any of the Materlal Contributed
Contracs;

(f) cause any of the Contributed Companies to daclare, set agide or pay
any cash or stock dividend or other distribution in respect of capital stock, or redeem or
atherwise acquire any of is capital stock;

(g)  permit any of the Contributed Companies to issue or allot or agree
to issue or allot capital stock, shares or loau capital;

(ﬁ) cause any of the Contributed Companies to make any loans or grant
any guarantees, exoept (A) advances that are not material in amount or (B) loans pursuant to any
Section 401{a) Plan;

(i} waive or release any material claim against a third party,

(i} canse any member of the Contributed Company Group to merge,
consolidate or reorganize with or acquire any entity that is not a member of the Contributed
Company Group, except as set forth in the SCO Disclosure Letter and except as otherwise set

forth in the last sentence of Section 4.14(2) or Saction 1.4{a) herecf;

#ODMAPCDOCSDENLIBIN 72797 ) 30

CONFIDENTIAL

S5CO1269064



Case 2:04-cv-00139-TS Document 347-7 Filed 05/29/07 Page 8 of 15

oA o nt ny oy o
()-arnsndith ﬁs@%ﬁ“ﬁ{%ﬁf’m@aﬁg@g IO B
governing documents ivj each releVant jutisdiction) of any of the Cotitribrited:

) Sptemment any Tagothi or fyetiohs Gihebattose . |

ihto pay.ord)

(n ehiinge-acootintiis tiéttions; L AT

) agron to take, or peinitit aby ofits suhsiﬁiaﬁiesmﬁka éi‘ ﬁg}’ﬁetﬁ takb,
or enter into negotiations with reipest to, any of the actipns descifbed in the préceding clanses in

Notwithstanding the foregoing, nothing in this Section 4,3 Hetéof shall restrict or
limit the conduct of any business of SCO or its direct or indirect subsidliaries vther than the
Group Business and other than with respect to the Group Assets and nothing herein shall restrict
or Limit the conduct of any business of the Contributed Company Group or with respect to the
Group Asssts otherthan as set forth in this Section 4.3.

. 44  SCOComorate Approvals. SCO will call the SCO Stodkholders Mesting
to be held within 40 days after the Form $-4 shall have been deolared effestive by the SEC, to
submit the SCO Transaction and related matters for the consideration and appraval of g SCO |

stockholders. Subject to Sedtion 8.1(1) and (f), the Prospectus/Praky Stiténint witkinélude a
statenient to the effect that diteqtors is recoramending that 5€0 stockholders
vote in favor of the.SCO Transaction, The Board of Diretors afS00. shallwuboaly s
Agreement and the SCO Trapsaction to §C0 s stoekhelders-whether orfio M};{gﬁm@
aubsequent to thodute heresf saok Boatd detesiities thatit dan b Tonger falesuch
recommendation. - Such meeting will be ealled, held and conduoted,.and any:prokisy will be
solicited, in compliance with applicable law. SCO agress to vote in favor of the contibution to
Neweo of the Canitpibuted Stosk and Cortifbuting Askels at each nfeetin of gtocldioldeérs, of
wiltten congost 4o Heu théreof, oiithe Contibuting Compandes. Withsit Hiningihie foregoing,
SCO-salPvotein favor of the SCO Tmnsnotich at ek and every stockholders-meeting, or with
respect to any written consent in Heu thereof, af which any proposal regarding any guch
transactions, including the contribution and transfer of the Contributed Stock and Contributed
Asgets, is considered. The Boards of Directors of each the Contributing Companies (Including
SCO) and the Contributed Company Group have approved the SCO Trensaction and this
Agreemert, '

ants. SCO shall use its reasptiable best efforts to

4.5

SO A

g 5) L 2k ACAIIALC N
oause to.be délivered to Calden a lofter of Pric¢WaterhouseCoopers LLP, dated a date within

two business days before the date on which the Form S-4 shall become effsctive and addressed
to'Caldera, in form and substance reasonably satisfactory to Caldera and customary in scope and
substance for letters deliverad by independent public accountants in connection with registration
statements similar to the Form 5-4. '

46 - Prospectus/Proxy Stefement. SCO will mail to its stockholdets in a timely
manner, for the purpose of considering and voting upon the SCO Transaction at the SCO
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1o 146 proépéctisa filsd pitrsuant o Ruls 424(6) of the SECY Qlie “Prospesius”y witleh shall yot
havs been previously subiiiited to Caldera in rodsonable thyisprivr o iﬁespiaﬁiiﬁéﬂjﬁﬁﬁg%h&e@f
ot 16 whigh Caldeta shall tensonably oljéot or witicly is notin corijplianes in all mateiidbtemeots
with the Seenrities Act and the rules and re:lg‘lﬁﬂgn’s iasued By.the SHC thérelider, Noks 6Fine
inforrnation velating to SEO (or, fo SCO*s Keowletije, any other péiecn, contaliied in aty

- dopument, certificate or other writing furnished or to be furnished by SC€C) inciuded in (i) the
Prospectug/Proxy Statement at the time the Progpectus/Proxy Statenjent is mstled, at the time of
the SCO- Stockholdes Meeting or at the Effective Time, as then-amended or-spplemenied, o
(ii) the Form S-4 -t the fise the Form §-4 becomes effective oy st ifie Effootive Tittie, a8 fhen
amended or supplgmented, will contain ang wittrie statement of a midtétial fact of will oriitto
state any material-fact required to be stated thersin or necessar tonialee the statenents thérein,
in Tight of the clreimastavioss in which they wereasude, notmisleadingor necessaiy 1o goriect
any statement which has become false or misleading in any eatlier cottimunication, From and
after the date the Fortn 5-4 bebemes effective and.yatil the Bffective Tié, if iy went known to
SO edcurs s a fesult-of Which 6 Préspeotus/Pioxy Mot Rg’ﬁt or By §-4 Wonld irictude an

iintrye statement.of amngberial fudt-of onj i tostate.a watusial ot tsguitedrioo stated therein or
gavy at apy time to

necessary to-make the statéments thereirnot midleading, or ifit 18-ngte:
amend the Form 8-4 or the Prespeotus/Proxy Statement to comply with the Seourities Act, SCO
withpromptly notify-Caldetaand Neweo.and an amended orsupplémented Forin. S=4 or

- PicEnsetsRroxy Stutsmont Wil be biepared by SO0, Caldsr s Nevwoo widchanil curteet
suh:slatementop oningion aud will v its reasonablo bestofforts b yays-ady such ametiiment
to bycome effective as promptly as possible. The Prospectus/ Proxy Statement, ds It telates to
SCO and information relating to the Group Business, will comply as to form in 21l material
respects with thie requirements of the Exchange Act and the rules and regulations thereunder in
effect 4t the time the Prospectus/Proxy Statement is mailed.

47  Regulatory Approvels. As promptly as reasonably practicable, SCO will
itsglf, and will ogyse sachmember of the Contributed Cozypany Group, to sxecute ad filg, or
-jgi@ia%eéﬁsﬂi@m énd%hng, of dny applivation or other decument that may be neceasary in
“Bister to-obtain thie authérization, approval or consent of any governmental body, federal, state,

provingial, loeal or foreign, which may be reasongbly required, or which Caldera or Newco may
réasondbly Tequeat, it cornection with the consummation of the transections contemplated by
this Agreement. SCO will itself, and will cause each member of the Contributed Company
Group, to use its reasonable efforts to prompily obtain all such authorizations, approvals and
consents and will cooperate fully with the other parties in prompily secking to obtain such

authorizations, approvals and consents.
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retained by any of them), direstty or inditeotly, (i) to solicit, initiate or eHoviIts Ee the submissmn

of any §CO Alternative Proposal, (i) to engage in discusstons or nagoﬁanonswgaxémg, provide

non-public infermation with respect to, or to take any other actjon intended, designed or

reasonably likely to facilitate any inquiries or the making of any proposel or offer tliat

constitutes, or wonld reasonably be expeeted to lead to, any SEO Altemative Fmpasﬁ&, (i) to

enter into any letter of intent, agreement in principle, agreement involving a business:

combination or other similar agreement with any parson with respect to any SCO Alternative

Proposal, or (iv) o make or authorize any statement, recommendation onsolicitation in support

of any SCO Alternative Propesal, For pusposes of this Agreetient, “SCO Alternative Proposal®

means any proposal or offér from any person or “group” (as défined under Sxstion 13(d) of the

Exchange Act and the rules and regulations thereunder) for any direct ot inditect (&) acquisition,

* purchzse, sale or other disposition of a material amount of the Group Assets (6ther that in the

ordinary course and disposal of worn or obsolate items consistent with past pragtics),

(b) acquisition, purchiage, sale or othier disposition of any of he outstatiding viting seourities of

any mémber of the Contribitted Comipany Group (ottier thii plirstiant 18 the’  oierdise of

outstanding stoek options), or (c) merger, consolidation, bisitiess combsfnition, sale of any of tho

agsets, reoapitalization, liquidation, dissolution or similar transaction velving any member of

the Contributed Company Group, other than the transactionis contemplated by this Agreoment.

Notwithstanding the foregoing or any other provision of this Agreement, other than actions

relatihp to the Contributed Campany Group, the Giioup ‘Asgets or the Groyp Business, SCO shall

not berresirioted or limited in any way from entering into disoyssions, nuggﬁaﬁum OF agreements e e

of auy kind or from teking any other actions of any kind, including, without limitation,

transactions relating to the sale of any of its or its divect or indirect subsidiaries (other than any

member(s) of the Contributed Company Group), equity seourities (other than the Contributed

Stock), or asséts {(other than Group Assets), or the merger, consolidation, business combination,

recapitalization, Hquidation, dissolution or similar transaction involving the Retained SCO

Buginess.

(b) Notwithstanding Section 4,14(s), prier to obtaining the approval of the

stoekholders of 8CO of this Agreerent and the SCO Transaction by the requisite vote under

appliogble law (the “SCO Stockholder Approval”), SCO may in response to an vasolicited bona
fide SCO Alternative Proposal, participate in discussions or negotiations with, furnish
informetion to a third party making such proposal (provided that SCO shall have entered into a
confidentiality agreement with such third party with terms no legs favorabie than in the Iefter”
with Caldera), make or enthorize a statement or recommendation in support of such proposal, if
all of the following events shall have occurred: (i) such third party has made a bona fide written
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with respact to the treatment of such contracts. SCO wﬂl prowde a ]mt ofthe Coninbuted Assets
which would be impracticable to operate separately by either SCO or Caldera (the “Shared
Contributed Asseis™). As soon as feasible after the date hereof, SCO and Caldera will negotiate
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o agree upon a mutnally acceptable mrangemenf, which shall allocate costs in proportion to the
benefits received, between SCO and Newco with respect to such Shared Contributed Contracts.

"4.18 Mﬂmmmmu SCO will use its best efforis to
cause (without having to incur any cost} each of the Key Employess listed on Exhibit 4,18A to

execute employment agrecments which reflect the terms set forth in the Key Bmployes Term

" Sheet, a form of which is attached hereto as Exhibit 4,18B.

_ 4,19 SCQIP Rights. As soon as feasible after the date bereof SCO and Caldera
shall confirm whether the Intellectual Property Rights and Intangible Assets required for the
production, development, merketing and support of the Group Producis are included in the
Intellectual Property Rights included in the Group Assets duly transferred to Newco pursuant
hereto. If additional items not so transferred are discovered, then the Group Assets shall be
expanded to include, and there shall be duly assigned to Newco by the appropriate Contributing
Company, all such additional Intellectual Property Righis and Intangible Assets required for the
production of the Group Products, If the Intellectual Property Rights and Intangible Assets
included or added to the Group Assets are also required for the production of the products
produced by SCO and its subsidiavies (other than the Group Products) then Newco (or its
subsidiary, which receives seid Intellectual Property Rights and Intangible Assets constituting
Group Assets) shall provide SCO, or its designated subsidiary, with a fully paid, non-exclusive,
perpetnal, itrevocable license to use such Intellectual Property Rights and Intangible Assets for
the purpose of producing such other products. SCO agrees that if Caldera detertmines, in its sole
judgment to register the copyrights assigned to it pursuant to the Copyright Assignments, then
SCO sball take all reasomable actions to assist Caldera to register such copyrights.

420 Ditectors’ and Officers” Liability Insurance. SCO shall use its

commercially reasonable efforts to maintain directors’ and officers’ liability insurance ag SCO
shall have in effect from time to time, covering the acts or omisgions on or before the Bffective
Time of those Employees who are or have been directors and officers of 8CO or its subsidiaries
and who become employeess of Newco as of the Effective Time. SCO will not voluntarily seek
1o increase the deductible nor decrease the limits under such insurance, provided however such
action shall be governed by the ingurance marketplace on commerc:ally reasonable and available
terms, and SCO will endeavor to give written notice to Caldera prior to any canceflation or non-
renewal of the SCO coverage. :

421 Closing Group Acgoutit. SCO shall deliver to Newco the assets and

h&blhhesvsectlon of a balance sheet of the Group Business as of the Closing Date (the “Closing

Group Account”) within thirty days following the Closing Date. Newco shall cooperate by
providing access to data and personnel, as reasonably yequired by SCO to prepars the Closing
Group Account. The Closmg Group Account shall be prepared in the same manner as the 2000
Group Balance Sheet and in compliance with the representations and warranties contained in

Section 2.4(¢) hereof.

422 SCO Retained Business. SCO shall use its reasonable best efforis to
transfer or sell all of the Excluded Asssts from the Contributed Companies prior to the Bffective
Time or as soon as practicable thereafier; provided, however, that o the extent that any Excluded
Assets pursuant to Section 1.4(b)(ii} are included as assets on the Closing Group Account,
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ﬁ.@ 7 5a. During the period from the date hereof unti the
enflier of fhio Hitdctive T ation of this Agreciént in socordntice with its terms,

Caldera will use its best sﬁorts to carry on and preserve its business and its xelatlonshlps with
custommers, supphers, employees and others in substantially the same nauner as it hag prior to the
date hereof.
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53  Conduci of Business. During the period from the date hereof until the
earlier of the Bffective Time or the tenmination of this Agreement in accordance with its tetms,
Caldera will continue to conduct its business and maintain its business relationehips in the
ordinary and usuel course and consistent with past practice and, éxcept as otherwise disclosed
herein or in the Caldera Disclosvre Letter, it will not, without the prior written consent of SCO,
which consent shall not be unreasonably withheld or delayed, take any of the following actions
where it would cause a Material Adverse Effect on Caldera: .

(&) borrow any money except for (A) amounts that are not in the aggregate
material to the financial condition of Caldera and its subsidiaries, taken as a whole or
(B) pursuani to existing credit facilities;

(b) cause any of the material Caldera Assets to become subject to any
Encumbrance, except for Caldera Permitted Etcumbrances and except for Caldera
Bncumbrances arising under credit facilities existing as of the date hereof; -

(c) dispose of any of Caldera Assets which are material to the Caldera
Business;

(d) issue capital stock representing more than a 10% interest in the total
outstanding securities of Caldera; )

_(e) merge, consolidate or reorganize with, or acquire any entity, except for
transactions in which the aggregate considération is below $15 million;

(f) amend the Certificate of Incorporation or Bylaws of Caldera or any of
its subeidiaries or as otherwise expressly contemplated by this Agreement);

(g) agres to take, or permit any Caldera enfity to take or agree to take, ot
enter into negotiations with respect to, any of the actions described in the preceding clauses in

this Section 5.3(g).

Notwithstanding the foregoing, nothing in this Section 5.3 shall restrict ot limit
the conduct of any business of Caldera or its direct or indirect subsidiaries or the use or
disposition of the Caldera Assets, other than as set forth in this Section 5.3,

5.4  Stockholder Approval, Caldera will call the Caldera Stockholders
Meeting, to be held within-40 days after the Form S-4 shall have been declared effective by the
SEC, to submit the Merger, the SCO Transaction and any related matters for the consideration
and approval of the Caldera stockholders. The Prospectus/Proxy Statement will include a
statement to the effect that Caldera’s Board of Directors is recommending that Caldera
stockholders vote in favor of the Metger and the SCO Transaction. Such meeting will be called,
held and condneted, and any proxies will be solicited, in compliance with applicable law.

. 55  Letter of Caldera’s Accountants. Caldera shall use ite reasonable best
offorts fo canse to be delivered to SCO a letter of Arthur Andersen LLP, dated a date within two

business days before the date on which the Form 8-4 shall become effective and addressed to
each of the Contributing Companiez, in form and substance reasonably satisfactory to SCO and
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