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i 1y 4id-hold Rathlegs-SCO and it Afiliates for any Tax Lability, inchiding interest
and pena]tlas, assessed by reason of such reduction or disallowance,.
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(c) In the event that an indemnified party receives a refund or credit
relating to Taxes for which the other party is required to indemmnify the first party pursuant to
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respent to the Cotitt{Bie @%}eg t@m ﬁﬁ:;%si‘%? Inelding any shott
period ending dn (s BARGHYSTinieY audmich ae Fihe Bitkctive Timo
and shall deliver t6 Newioco £ &gty by tHe Appropkiate pa 15, any Tax refuins of the
members of ths Cﬁﬁtﬂ%ﬁféﬂ ﬁéﬂiﬁﬁﬁ? ’Grai;p (Egﬁlﬁﬁzﬁg‘ﬁﬁ’? _ sf iigketa) with respect

4 Hsugh perigdith - 3 Dﬁshall defiver any

. dayspaio ﬁ»%éﬁe sm, ABH: el (t8king fito Aeool And. gl
extonsionsy, SO0 shallvapor ﬁf fé&ﬁraa{ fcotite thik pﬁf}? : 'E—»&ﬁi‘é‘?ﬁﬁb‘fiﬁ'ﬁﬁﬁé
Busitisss-aisd the Corteibtited Corapiy Group for any dkivitpstiod enditig on the Hifective
Time, and shall be mg@mible for the filing of, the cogsolidated tax retyens of SCO’s
oongolidated gravp whichwillinelude she income of the Group Business and.the Contributed
Cothpany Grofip throngh the B ifastive Time and Neweo willpay to B€0 any amionnts reliting to
suﬁh fax fetuigs mq;:ired by M@nw fo the. ﬁ:ltng of guch fax rehunig, In order '
ibtivopkiatalyda dnpottion gty taies relaling to a period-thitis 6lud¢s {buit ﬂi@; wawld not, but for
. 1 6h e B 6o Time), the phekiss e lf o tHie extelis petiliitsd by
- dBhaabledubsalect with 156 velebant taxing authouty to tréat fer all Husioses e Efective
Tl as the Tast day of a taxable period of any member of the Contributed Company Group.
S60 ghall, intéspect of duch retuns, and Newco and the Centribuied Company Group for
retarns with respeet to the Post-Closing Period shall determine the income, gain, expenses,
losses, deductions and credits of the Group Businegs and the Contributed Company Group in a
manner (i) consistent with prior practice and actual operations in a manner that apportions such
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income, gain, expe'nses, loss, deductions and credits eqmtably from péﬁad o parlod ami
(ii) consistent with prior years.

() Theprovigions of this Seation 12 with
&ul@s of eansplidatsd tétume, thatinslide SO Ovite Athliafel Sihier iy
RpaY 5M1Wiym%aﬁ&mnmﬁswm gﬁspmto e Sr i

therenf. - e e

(8 Newco axid §CO shall salke (&rma iy e agl i)
payments of estimated tixes (including amoutts due wi ﬁ:i%gﬂd@h") for Wliii: gy dre

Xy

tesponsible under this Agreement in a timely manner. A: paymest or imiemmty obligation under -

thiy' Section 12 which is not made or satisfied when due shall acorne intetest at the rate
appliogble to late payments of the pertinent Tax. Notwithstanding anything in this Seotion 12 to
the conttary, a party shall not have to bear the cost of a Tax lisbility more then onoe (e.g., &
payment of an estimated tax shall be oredited against any payment due when the teturn §5 filed).

(h) Except as provided in paragraph 12.4(¢), for purposes of allocating a
Tax for which a party is otherwise responsible under Section 12.3 or this Section 12,4, the
portion of those Taxes that ate attributable to the operations of the Group Business or of any
member of the Contributed Company Group for a relevant period (the “Piierim Period”) shall be
(i} in the case of a Tax that i3 not based on a net income, the total amonnt of such Tiix for the
Interim Period in question multiplied by & fraction, the numerator.of which is the numbet of days
in the Interim Period and the denominator of which is the tetal number of days in such.period,
and (ii) in the case of a Tax that is based on net income, the Tax that is due shall be an amount as
equitably determined by the parties based upon a hypothetical closing of the books.

(1) If Newco, a Contributed Compauy or any of its respective Affiliates
receive any notice of the asgertion of any Tax liability relating to 2 member of the Contributed
Company Group for which 8CO may be liable under this Agreement, Newoo shall give prompt
writter notice thereof to SCO.

- () After the Clesing, Newco and the Contributed Companies will provide
reasohable acesss to all relevant Newco and Contribiited Company Group books, resords,
agreements and memoranda, and provide such assistance to SCO as SCO and its Aﬁihates shail
reasonably request, with respect to any federal, foreign, state, provincial or local Tax matters
. pertaining to the members of the Contributed Company Group for taxable periods or transactions

on or prior to the Effective Time. Newco will notify SCO prior to disposition of such Tax
records, if such disposition will take place within ten years after the Effective Time. After the
Closing, the parties will provide reasonable access to all relevant SCO and Coniributed
Companios’ books, records, agreements, memoranda and tax refurns, and provide copies of such
inforfaation and such assistance to the other party as it shall reasonably request, with respect to
atty Federal, foreign, state, provineiat or local Tax matters pertaining to the Contributed Assets
end the-Contributed Company Group for taxable periods or transactions on or prior to the
Bffective Time.

(k) Notwithstanding anything in this Agreement to the contrary, SCO and
Newco covenant and agree (unless there has been a final determination as defined in
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Section 1313(¢a) of the Code br any other event wl:dch candlusively estaﬁﬂsh@s‘a wﬁﬁ"ar?
pusuwn) for all Tax purposes, including all Tax Retuns and any Tax exat;om! proggedings
of contioversies, to (and to eause any-Affiliate or thecausor tgi its aagpte or bglsslen to) fikte
each-of the ?@smong get. forth below- %and_ not1o telte:any. %s‘j on mqanﬁistamﬂgggévdthl ﬁg&f‘te
uge good faith aﬂdreasonahie st effgetito d@fmﬁ §ﬁpﬁ~g§§iﬁo’m i "y

O .. TN
desaﬁbsd in Secﬂen 368(x) of thie Code dnd.(B)W : .
will qualify as a tax free transfér of the stock of Caltiera to: Ngwéee govermad by Hestion 351(5) of
the Code. .

..‘:- {e\ [P " :

' (if)  The SCO Transaction will, when taken together with the
" Merger, qualify as a transfer of the Contributed Stock and Contributed Assets o Newceo
governed by Section 351 of the Code. 4

PRIV

(1) SCO and Newco agres to repott to the other any compmunication from
or with the Intexnal Revenue Service or any other Taxing Authority which relates in any way fo
the characterization of the transactions governed by this Agreement. Bach of SCO and Newco
will file with its Federal income tax return for the taxable year in which the Merger and SCO
" Transaction ocours (which tax return shall be timely filed) the information reguired by Treas.
Reg. sec. 1.351-3 and 1.368-3 and to provide each other upon request with 2 statément to the
effect that such party has complied with this requirement after filing, SCO, the Contributed
Companies, and Newce also will maintain such permanent records a8 ate required by Treas. Reg.
sec, 1.351-3(c) and 1.368-3.

(m)  Neither Caldera nor Newco hag any plan or intention to terminate Cs
the existence of Newco; to dispose of the assets contributed to Newco, except it the ordinary
coirse of business or in a confribution to the capital of a wholly-owned subsidiary of Newco; to
reacquire any stock to be issued in the transactions eontemplated by this Agreement; er to take
any other action that would reasonably be expected to cause the Morger and the SCO-
Transaction not to be treated as a tax-free exchange under Section 351 of the Code. Neither
Caldeta nor Newco knows of any plan or intenition of atiy Caldera Significant Stockhiolderto
dispose of any Newco shares issued in the transactions contemplatedfy this Agreement, SCO
knows of no plan ot intention to terminate the existence of Newco or to dispose of the assets -
gontributed to Newco, except in the ordinary courss of buginess or in a contribution to the capital
of a wholly-owned subsidiary of Newco. SCO has no plan or intention to disposs of any Newco
shares issued in the transactions conterplated by this Agreement, except for distributlons of
Newco stock to SCO’s shareholders, or to take any other action that would reasonably be
expected to cause the merger and the SCO Transaction not to be treated as an exchange under
Seption 351 of the Code.

12,5 Tax Representations. Newco, Caldera and the Caldera Significant
Stockholdet covenant and represent that Caldera, Newco and the Caldera Significant Stockholder
shall make such representations and covenants as their respective counse] shall reasonably
request prior to the closing for purposes of establishing the qualification under Section 351 of the
SCO Transaction and the qualification of the Merger as a Section 368 iransaction. Any such
‘representations shall be considered fo be part of this Section 12.5(a).
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() ] The aftea @@fhav dispufe redardlig e
interpretation or validity of, or ethéfwise aﬁ%ﬁag‘ oﬁtggf this Aﬁty. ghit, Khutly &

exclusive juriadiction of the.Califetnia Btaje Corts in dnd for Seita laga: Caunty, Califvria or,
in the event of federal jurisdiction, the United States District Conrt for the Noxthem Disttict of
Califorpia sitting i Santa Clara County, Califomia, and each patty heréby sgiess to siibmit to
the perdotial arid exglitsive jurisdiction and verie of such dotitts and riot to eesk the fransfer of
any case or proceeding out of such comds,

agsignment, iy ; and Assiens, None of the parties
hereto may assxgn any of its ights or 0 gaQam hereuncier wit iou theprior written consent of
the othier parties hereto; provided, however, that.the sale or othér teansfor of the stock of-any
Contributing Company shall not be desmed an asgigoment providéd that this Agresment remains
enforceable against the Contributing Company after sugh:stook-sale.or transfer., Subject tnthe
preceding sentence, this Agreement will be binding wpon and inure to the benefit of thi paities

hereto and its respective sucecessors and permitted assigns,

Severabilit greernenty or the. ggplmaﬁon
thereof, will for aty réadon disd-to aziy eixté’ﬂt be;iﬁvﬁli'd-feﬁﬁh‘é BEoréuable; thy rerintsr of this
Agteoment and application of such provision to othier persors or oireumstances will'be

ageteel 80 as reasonqbly to effeot the intent of the parties hereto. The parties further agree to
& syoh v6id or upenforcaible provision of Wis Agreerient withi avalidahd enifgrecible
xbrovi&ien that will-achisve, to-the gréatest extent-possible, the-sconormic, iauaimess atict oftier

puiipoges 6f 1he void ér inéiforendble piovislon,

134 Counterparts. This Agreement may be executed in any number of
counterparts, each of which will ‘e an original as ragards any party whose signature appears
theteon. and all of which togather will consitite one and the samé inttritthent. This Agregment
will become binding when one or more counterparts hereof, lixdividually or taken together, will
bear fhesignatures of all the parties réfleoted hereon as signatotjes.

13.5 Oghe gs. Bxcept as otherwise provided herein, any and ajl
reinedies herein expressly canfefred upon a party will be desmed cumulative with and not
exclusive of any other remedy conferred hereby or by law on such party, and the exercise of any
one remedy will not preclude the exercise of any other. The parties agree that specific
performarce is an appropriate romedy for a breach of its respective obligations under this

Agresment.
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13.6 Amgg@m_g&ag@ﬂm& Any term or provision of this Agreement may
be amended by the parties hereto at anytime by execntion of an instrument in writing signed on
hohalf of each of SCO and Caldera. At any time pnor to the Closing, the observance of any ferm
of this Agreement may be waived (either generally or in a particular instance and either
retroactively or prospectwely} only by a writing signed by the party or parties to be bound
thereby. The waiver by a party 6f any breach hereof or default in the performance hereof will
not be deemed to constitute a waiver of any other default or any succeeding breach or default.
Delay in exercising any right under this Agreement shall not constitute a waiver of such right.
This Agreement may be amended by the parties hereto at any timne before or after approval of
such party’s stockholders, but, after such approval, no amendment will be made whichby
applicable law requires the further approval of a party’s stockholders without obtaining such
further approval,

13.7 Expenses. Except as herein expressly provided to the contrary in this

- Apreement or the Anciliary Agreements, ench party will bear its respective fees and expenses
incurred with respect to the negotiation, preparation and performance of this Agreement and the
transactions contemplated hereby.

13.8 Aftorneys’ Fees. Should suit be brought to enforce or interpret any part of
this Agreement, the prevailing party will be entitled to recover, as an element of the costs of suit
and not as damages, reasonable attorneys’ fees to be fixed by the court (including, without
limitation, costs, expenses and fees on any appeal). The provailing party will be entitled to
recover its costs of suit, regardless of whether such suit proceeds to final judgment.

13.9 Notices. All notices and other communications pursuant to this
Agreement shall be in wntmg and desmed to be sufficient if contained in a written instrument
and ghall be deemed given if delivered personally, telecopied, sent by nationally-recognized
overnight courier or mailed by registered or certified mail (return receipt requested), postage
prepaid, to the parties at the following address (or at such other address for a party as shall be
gpecified by like notice):

If to SCO to: " The SCO, Inc.
425 Encinal
Santa Cruz, California

Attention: Chief Executive Officer
X and Law and Corporate Affairs
Telecopier: (831) 427-5454

With a copy to: Wilson, Sonsini, Goodrich & Rosati
© 650 Page Mill Road
Palo Alto, California 94304
Attention: Michae] Danaher
Telecopier: (650)493-6811
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- ' l

):.%E

And ifto Caldeta or Newoo to: P
Wihodmwtor o . .. ok LI

R

Tellecopler; (308) 410-015

All such notices and other communications shall be deemed to have been recsived
(a) in the case of personal delivery, on the date of such delivery, (b):in: the casw of b taletopy,
when the party receiving sueh copy shall have confirmed receipt of the communieation, {c) in the
onse of delivery by nationally-recognized overnighit courder, on the business day following
digpatch, and (d) in the case of mailing, on the third business day following such mailing,

. onshmetion of Agreemsent. This Agreement has been negotiated by the
reapective parties hereto and its attorneys and the language hereof willnot be counstrued for or
against cither party. A reference to a Section or an exhibit will mean a Section in, or exhibit fo,
this Agreement unless otherwise explicitly set foxth, The titles and headings herein are for
referéice purposes only and will not in any mantgr limit the construcfion of this Agreement
which will be considered as a whole, .

13.11 Mo Joint Venture. Nathing contained in this Agreeiient will be deemed or
construed as creating a joint venfuze or parinership betweon.any of the paciidshevéto. No party is
by virtue of this Agreoment authorized as an agent, employee ot legal represeiitative of any other
party. No party will have the power to control the activities and opérations of any other and its
status is, and at all times, will continue to be, that of independent confractors with respeot to each
other. No party will have any power or authority to bind or commpit any other. No party will
hold itself out as:having any authority or relationship in eontravention of this Seetion,

13.12 Further Assipances. Each party agrees to cooperate fully with the other
patties and to exeoute such further instruments, documents and agreements and to give such
further writien assurances as maay be reasonably xequested by any other party to evidence and
reflect the transactions described herein and contemplated hereby and to carry into effect the
intents and purposes of this Agresment and the Ancillary Agreements.

o

Absence of Third Party Beneficiary Rights. Except as provided in
getion ahit 5,18, vio provisions of this Agresment are intended, nor will be interpreted, to
provide or create any third party beneficiary rights of any kind in any holder of the stock of
Caldera, Neweo, any Contributing Company ot 2 member of the Contributed Company Group or
any Bmployes, client, customer, Affiliate, stockholder, partner or any party hereto or any other
person or entity, and, except as so provided, all provisions hereof will be personal golely between
the parties to this Agreement and no other person or entity shall have any cause of action as a
third party beneficiary of this Agreement.
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person or witcHiiold-a lehst-a:10% owniesd *int* aﬁ%‘iﬁ' SAldsRon:

“Agrepd Amount” 1s defined in Seefion. 10578

“Arieillary Aggemsnis” means, collact is&thé’ﬁt ehiolder Aurebhdt, the
Bsorow Agreament, thﬂ%iﬂ oF Trangto; ﬂfé%ﬂm%g{ . i Suppart Agtesnicit, the
agresments reluling to thie Bateitt Asdlznayent, the @ppygggg@@igﬁggeﬁbma thg"fraﬁémbrk
Assignmont, the ¥ ab-Tapﬂublicanss and: ﬂm’% Mgm bndse -

“mmed fLi‘abﬂ-iﬁ es” iS?-dﬁﬁiaﬁﬂéiﬂ= Bu

o 16 sitive
; ’%%ﬁ?%d y ihis of
;; el by B sidark o FEDIEEA Akgets and Newco or
its subs;dlaxias. at th& Effae‘hve Titwe in ﬁhe ferma reasanaﬁly aeaaptaﬁle to SCO and Newco.
R “EERCT Joniprefiengive Enw&nmmtalmép’onsﬁ Compensation and
Lidbility Aot of $980; < 960 of: fudy, 06-BHERAEE, -

‘“Cartificate of Merger” is dofined in Recital A,
“Claim Notics” is defined in Mﬁﬁ& ’
“Claitned Amount” is defined in
“Chosing” Ho the melrlig sfeciiied for guith tern in Section
“Closing Date” is defined in Seefion 15.
“Closing Group Account” is defined in Section 4.21.
“COBRA ig defined in Section 2.8(c).
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“@endﬁet éf‘thsf@wupxgusim ""”fn:ans e g‘éﬁﬁﬁ%ﬁﬁ%}*ﬁﬁéﬁﬁl 1 éfzﬁé‘fsfe’fﬁr@ :
Group Business-as condizoted-on the date hereof: anﬂ at C‘lbsi% .

Drment, sunnot ot toarkeling
fd) A1l ol Contite to i
cages Excluding the. Extinded Aséts.

“Contributed Companios” means The Santa Cruz Operation Limited; The Santa
Cruz Operation (France) SARL; The Santa Cruz Operation (Deutsohiand) GmbE; The Santa
Cruz Operation (Italia) Stl; The Senta Cruz Oporation Pty. Limited; SCQ Canada, Co.; The ;
Santa Cfuz Operation de México, 5. DSR.L. De C. V.; Thie Setita Cizz Opordtion (Asis) Ltd,;
SCO Foreign Sates Corporation; SCO, Kebushiki Kmsha, The Santa Cruz Operation Latin
America, Inc.; Nihop. SCO Limited; SCO do Brazil Limitada; $CO Sofiware (China) Company,
1td.; and Unix Systém Technologies China Company, Ltd. (USTC), .

“Contributed Coriypany Gioup™ has the meaning in 82

“Coptributed Company Property” shall mean all of the.assets, real, personal,
tangible and intanpible, owned, leased, licensed or otherwige held by any metiber of the
Contributed Compény Group.

B B SR IRBES clrtreon Bt Lt

“Contributed Contracts” means all. qgreamen;s. conizacts, .ugc}atstandmgs,
arrangements, cofmitingtits; niorigages, indetiiures, Jeasos; Hieehses, pexiits; franchises,
instruments, nofes, boiids, indémnities, guaraitess, loan agraémients, osedit agreements,
representations, warranties, deeds, assignments, powers of attorney, oertificates, purchase orders,
work orders, insuratios policies, bénéﬁt platis, deweﬁants, agdcanees of ufidertakings of any
mamre w’hwh afbuded tﬁ&@m“u Businesy incladihy byt st imited to ihose Hsted on

Sibit 13,188 attbiolied hersto swjeet Yhrthe Gass of Jeifit Conrtbutey Agrﬁamsnts to the
prowsmns of Seotion 4.17, excluding the Exeluded Assets.

“Coniributed Stoek” means all ef the capital stpek of the Contributed Companies.

“Contributed Subsidiaries™ means the direet or indirect subsidiaries ofthe
Contributed Companies identified in Exhibit 13,15C attached hersto.

“Contdbuting Companies* means SCO and any subsidiary of SCO (other than the
Contributed Coniganies) which may own any interest in the Contributed Stook and Assets to be
conveyed to Newco or that is liable for any Assumed Liability to be assumed by Newco vnder
the textn of this Agresment, .

-

“Copyright Assignment” means a form of assignment mutually aceeptable to
Caldera and SCO assigning all copyrights included in the Contributed Assets.
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" “Caldera Assets” are the tangible and intangible, reel and personal assets owned,
leasad or licensed by Caldera. :

“Caldera Balance Sheet” is defined in Section 3.14.

“Caldera Business” is the business of Caldera as carried on immediately prior to
the SCO Transaction, including without limitation Caldera’s business of developing,
manufacturing, marketing, licensing, disiributivg, using, operating, installing, servicing,
supporting, maintaining, repaiting ox otherwise using or commercially exploiting all or any
aspect of any or all of the Caldera Products or Caldera Assets.

' “Caldera Closing Price” means the average closing price that Caldera Common
Stock for the five day period ending on the trading day prior to the Closing.

“Caldera Common Stock” is defined in Section 1.2(a).

“Caldera Contracts” means all agresments, contracts, understandings,
arrangements, commitments, mottgages, indentures, leases, icenses, permits, franchises,
instruments, notes, bonds, indetunities, gnarantess, loan agreements, oredit agreements,
representations, warranties, deeds, assignments, powets of attorney, oertificates, purchase orders,

work orders, insurance policies, benefit plans, covenanis, agsurances or undertakings of any
nature to which Caldera or the Caldera Subsidiaries are a party.

“Caldera Disclosure Lettor” is defined in the preamble of Section 3.

“Catdera Employees” are the employees of Caldera.

“Caldera Employee Plans” is defined in Section 5.16(a),

“Caldera Financial Statements” is defined in Section 3 4(b).

“Caldera Financial Statements Balauce Sheet Date” is defined in Segtion 3.4(b).
“Caldera G_roup” is defined in the Preamble of Section 3.

“Caldera IP Rights” is defined in Section 3.15(a).

“Caldera IP Rights Agreements” is defined in §. ection 3.15(¢).

- “Caldera’s Knowledge” or “Known to Caldera”. A particular fact or other matter
shall be deemed to be within “Caldera’s Knowledge” or “Known to Caldera” if any officer of
Caldera has current actual knowledge of such fact or other matter, )

“Caldera Options” is defined in Sgciion 1.2(b)().

“Caldera Percentage Interest” means 72% of the fully diluted squity interest in
Newco (taking into acoount all options, watrants and convertible debentures on an as-converted

basis).
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“Caldera Permitted Bncumbrance” means Encumbrances (2) as disclosed as an
Encumbrance in the Caldera Disclosute Schedule (b) Encumbrances for liabilities reflected in the
Caldera Financial Statements, (c) liens for current taxes not yet delinquent, (d) lisns imposed by
law and incurred in the ordinary course of business to carriers, warehousemen, laborers, material
men and the fike not yet due, (e) immaterial imperfections of title sét forth in the Caldera
Disclosure Letter (f) Bncunbrances which are not meterial in amount or which willnot
materially interfere with the use of the Caldera Assets for the Conduot of the Caldera Business.

“Caldera Plans” is defined in Section 1.2(b}(i).

“Caldera Products” means the operating system software and other products
matketed or sold by Caldera and all of software products currently wnder developmént by or for
Caldera or for use or sale ot license by Celdera (in each case together with all of the software,
products, and other items Lsted on Caldera’s products price list) and ali derivative works,
upgrades, modifications, enhancements and configurations of any of the foregoing and all
software and components included in any configuration of any of the foregoing, and all
development tools, utilities and diagnostics used to develop any of the foregoing in each cage
(whether or not ever commercially offered or price-listed, and whether or not In development).

“Caldera Ratio” is defined in Seciion 1.2(z),
“Caldera Restrictive Agreemonis” is defined in Seotion 3.23.
*Caldera SEC Documents” is defined in Section 3.4(a).

“Caldera Significant Stockholder” means Ray Noorda, The Canopy Group, inc.
And MTI Technology Corporation.

“Caldera Stock Purchase Plan” ig defined in Section 1.2(b)(ii).
“Caldera Stock Purchase Plan Rights* is defined in Section 1.2(b)(ii).
“Caldera Stockholder Approval” is defined in Section 5.20(b).

“Caldera Subsidiary” shall mean any direct or indirect subsidiaty of Caldera listed
on Bxhibit 13.135G attached hereto.

“Caldera Surviving Corporation” is defined in Section 1.9.

“Delaware Law” means the Delaware General Corporation Law, as in effect from
time to time. ‘ '

“Disposal,” “release,” and “threatened release” shall have the definitions assigned
thereto by the CERCLA. :

“Dollars™ or “$” means .S, dollars.

OPMAPCDOCS\DENLIBIN 72797 78

CONFIDENTIAL

501269103



Case 2:04-cv-00139-TS Document 347-9 Filed 05/29/07 Page 12 of 34

“Hffective Time” shall mean the effective time and date that the Certificate of
Merger is desmed filed with the Secretary of State of the State of Delaware in accordance with
the relevant provisions of the Delaware Law,

“Bmployee” and “Employees” is defined in Section 11.1(a).
“Bmployee Benefit Plan” is defined in Section 2.8(a).

“Bnoumbrance” means any pledge, lien, collateral assignment, security interest,
mortgage, deed of trusl, title retention, conditional sale or other security arrangement, or any
charge, adverse claim of title, ovmership or use, or any other encumbrance of any kmd

“Environmental Damage” means any actual or alleged Liability (mcludmg

* without limitation Liability for investigatory costs, cleanvup costs, governmental response costs,

natura] resdurces damages, property damages, personal injuries or penatties) arising out of, based
on or relating to (i) the presence, discharge, emiesion or release into the environment of any
Hazardous Substance or (ii) facts or circumstances forming the basis of any violation, or alleged
violation, of any Environmental Law.

“Environmental Laws™ means all federal, state, provingcial, local and international
Jawy and regulations relating to poliution, the protection of human healib or the environment
(incheding without limitatipn ambient air, surface water, ground water, land surface or subsurface
sirata), including without limitation laws and regulations relating to emissions, discharges,
reloases or threatened releases of Hazardous Substances, or otherwise relating to the
manyfacture, processing, distribution, use, treatment, storage, disposal, transport or handling of
Hazardous Substances.

“ERISA” means the Employee Retirement Income Security Act of 1974, ag
amended, and the rulings and regulations promulgated thersunder,

“Becrow Agresment” is defined in Section 1.3(b).

“Bsorow Shaves” is defined in Section 1.3(b).

“Exchange Act” is the Security Exchanges Act of 1934, as amended.
“Bxeluded Asgets™ is defined in Section 1.4(b).

“Bxecluded Liabilities” is defined in Section 1.4(c)(ii).

“Final Date” is defined in the last paragraph of Section 8.1.

“Final List” is defined in Section 12.1(a).

“Pirst SCO Certificate™ is defined in Section 1.3(a)(i).

“Foreign Bmployee Plans” is defined in Section 2.8(h).

“Form $-4” is defined in Section 1.14.
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_ “Govefiehtsl Perinits” nivans afl municlpﬁl, stiite, locﬁl. fedetal aid ethér
goverhmental fﬁmﬁses, péthits, loenses, agrebinents, wilvers and avthorizations fotn, ssusd
"or grantéd by, any: jurlsdimien

“lroup Assats” shall mean the Contributed Agssts ahd ull Contributed Corypatly
Property, considered collectively. : _ .

“Group Benofit Arrangements” js dofined in Sgotion 2
“Grenp Bualness" means the business.of SC@ a:nd xts diféet and«inéireet

moludmg mthoyt ]inutatxon the buiness of deve oping, &;;;1 ‘ il
disteibuting, wsing, operating, installing, servicing, suﬁﬁo;‘ﬁﬁg, it mng, g &
otherwide using or eondinercidlly explolting ell-ov.any dspudt:of aliyor a1l b‘ﬁﬂm@mﬁ Profiucts
orof ahy Intangible Avkets or TntsHgetial PropeetyRighte-related 1o aug sLlwiGrauy Produsts,
and ity the professionial services division, but excludingthe BCO Rétalhed Business,

‘“@ronp E,mpmynaﬂans” is defined in Sgction. 2,800,
“Group Financial Statements” hay the meaning given in Section 2.4(c).
“'@roup ¥inancis] Statements Balance Sheet Tate” in dofinedin §

“Group Governmental Permits” means those Governmefital Permits reguired for
the Conduct of the Group Business (including without limitation the manufacture or sale of the
Group Pmduets) that are held by any member of the Contributed Company Group or held, in
whole or in part; primarily by a Contributing Corapany and required for the Conduct of the
Giionp Business, or neosagary for the use or operation of any of the Group Assets (including
ithouk lisitation the Real Property Assets) or the manufacture or sale of any of the Group
calis, o theestent Tegally transferable in ‘acoordance with this Agresiient.

o B e, R AT A i

“Group Permitted Encumbrance” means Bncumbrances (a) as disclosed as an
encurtibranee i Exhibit 13,151 attached hereto (b) Encumbrances for Ligbilities reflected in the
Group Finanoial Statements, (c) liens for taxes not yet delinguent, (d) liens imposed by law and
incutred in the ordinary course of business to carriers, warehousemen, laborers, material men and
the like not yet due and payable, (€) immaterial imperfections of title set forth in the SCC
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o S /5!'{“’

D:su‘lbsure Letter (t) Enoutiibrances which dée ot matenal in afmount o ﬁrb; : w‘ﬂl nof
mate:rially interfere with the use of the Group Assets for the Conduct eithe Grél;p Busmqsa,

"@;eup PersonS“ i dgﬁneﬁmr_'fjj; for 5.18(3),

mqmaﬁmupa
thet danﬁaﬁu? Sontr
dava ¢pment or fop B ¥ qu (tg sthep- Wi

fications; eh‘hhncements and eonﬂ aotia of any oF LS fo% ﬁ% biti 31
deve’lepment and all software and cotiponenty ireh ?;& i ay-configitation ofahy of the
foregoing, und all development and QA tools, utilities and disgnostics used to develop any of the
foregoing, in ench case whether or nat ever commercxally offered or price-listed, and whether or
tiot in development).

“Group Restrictive Agreements” is dofined in Section 2.23,

*Hazardous Materials” means; (i) any pollutant, contaminant, toxic, hazardous or
noxious substance or waste which is regulated by the laws of any state, Jocal, provineial, federal
or other governmental authority or jurisdiction, and includes but is not Hmited to (a) 2y ofl or
. petrcleum compounds, flatnmable substances, explosives, radioactive materidls, or auy other*

materials or pollutants which pose a hazaxd to persons or cause ahy real property to be in
violation of any Environmental Laws, (b} to the-sxtent so-regulated, asbestos-or-any agbestos-
containing material of any kind or charaeter, (c) polychlorinated hiphsnyls, as regulated by the
Toxic Substances Control Act, 15 1U.8.C. sec. 260 et seq., (or equivalent or sigtiiter Tog glatmn in
other relevant jurisdictions) (d) any material or substunces designated as “hngatobs sulistances”
pursuant to (1) Section 311 of the Clean Water Adt, 33 U.8.C. g¢. 1251 &t 881, (or egnivalent or
similar Iegislation i other relevant jutisdictions) or (2) Section 101 of CERCLA, (or equivalent
or similar legisiation in other relevant jurlsdictions) () “chemical substatice,” “new chemical
substafice,” or “hazardous chemical substance ot mixture” pusuant te Sections 3, 6 and 7 of the
Toxic Substanceg Control Aot, 15 U.8.C. sec. 2601 et seq., (or equivalent or similar legislation in
other relevant futisdivtions) and (f) any “hazardous waste” pursiiant to Section 1004 of the
Resource Conservation and Recovery Act, 42 U.8.C. sec. 6501 et seq. (or equivalent or similer
legislation in other releVant Jjurisdictions)

|
5_

“HSR ACT” means the Heaxt-Scott-Rodino Antitrust Irnprovements Act of 1976,
as amended, and the rules and regulations promuigated thereunder.

“Indernnified Parties” is defined in Seotion 5.17(c).
“Indeninitee” is defined in Section 10.5(a).

“Insolvency Action" means, with respect to a person, any or all of the following:
(i) the voluntary or involuntary filing, with respect to such person, of a petition for relief, or any
other effort to sesk relief, under any Insolvency Proceeding; (i) such person or any of its assets
otherwise becoming the subject of an Insolvency Proceeding; (jif) the formal or informal
dissolution, liquidation or winding up of such person, or any efforts to initiate or carry out such
dissolution, liquidation or winding up; (iv) the appointment of (or efforts or attempts to appoint)
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o aer
PR

2 reveiver, liquidator, sequestrator, trustee, cnstodian or other similar offcer with Féspest to such
person or any part of its assets or properties; or-(v} any compositior of the inda‘&tedness of sueh
petson or any-assignment for-the beﬁeﬁt ofsugh person’s eraﬂitor&

“rigglvenioy: Pteue\égg;%"‘nmﬁk any. ar:ﬁll;ggﬁg ilbwi
provess *gg *(i)fag we],ug _ ia; T mtmz;agﬁﬁ vontested o

the'th BankeusteyGodde;asam U
(i) any oate, aﬂhon ot of er@rbce‘éﬁihgﬁﬁ“dar a6y ARk efac’;zmﬁé R,
or similar law (whether now or hereaﬁer in efféiet) ofany state; countey or-thgn:

“Intangible Asséts” means, collestively, alt mfang:bla aggéts, propeitigs and Fights
required for the development of the Groug Produets, constituting software (in both source code
and binary code form), teclinology, works of authorship, manuals, Jogbooks, notebooks, user’s
guides, progranmers” notes, documentstion, know-how, trade seorets and training taaterials (for
both training of customers and of setvice personnel).

“Intellectual Property Rights” means, collectively, all of the following worldwide
_ intangible lega! rights including those cxisting or acquired by ownership, license or other legal
operation, whether or not filed, perfected, registered or recorded and whether now or hereafter

existing, filed, issued ot acqmred (1) patents, patent appllcatmns, and patent rights, incloding any

and ait continuations, continuations-in-part, dmemns, reissues, reexaminations ot extensions
thereof; (ii) inventions (whether patentable or not in any country), invention disclosures,
industrial designs, improvements, trade zecrets, proprietaty ififormation, know-how, technology
and technical data; ({il) rights associated with works of authorship (including without limitation
audiovisual works), including without imitation copyrights, copytight applications and
copyright registritions, moral rights, datdbase rights, mask work rights, magk wosk a;ifﬁuations
and masl work registations; (iv) rights in trads secrets (including without Hisaitation tights in
industyial property, oustomer, vendor and prospeet lists and all associnted information or
databases and other confidentlal ot proprietary information), and all rights relating to the
protection of the same mcludmg without limitation rights under nondisclosure agresments;

(v) any other proprietary rights in technology, including software, all souree and ehjeot code,
algorithuns, architesturs, strueture, display sereens, layouts, inventions, development tools and all
documentation and media constituting, describing or relating to the above, including, without
Bmitation, manuals, memoranda, records, business information, or trade marks, trade dress or
names, anywhere in the world; (vi) any rights analogous to those set forth in the preceding
olauses and any other proprietary rights relatmg to intangible property, including without
limitation brand names, trademerks, service marks, domain names, trademerk and service mark
rapistrations and applications therefor, trade names, rights in trade dress and packaging and ail
goodwill agsociated with the same; and (vii) all r:ghts to sue or make any claims for any past,
pregént or fiture ftingement, misappropriation or nnauthorized use of any of the foregoing
rights and the right to all income, royalties, damages and other payments that are now or may
hereafter become due or payable with respect to any of the foregoing rights, including withous
limitation damages for past, pregent or future infringement, misappropriation or unauthorized use
théreof; and (viif) rights under license agreements for the foregoing.

“Intercompany Accounts” means the net amounis payable by or owing fo the
Group Business as of the Bffective Time as a consequence of the Conduct of the Group
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Business, in the ordinary course, (i) pursuant any general services agreement betwesn the
Coniributed Company Group, on the one hand, and SCO and its direct or indirect subsidiaries
(other than the Contributed Company Group) on the other hand, or (ii) as a consequencs of
reimbursements by SCO of amounis paid by it for the Conduct of the Business in the ordinary
course; provided, however that in no event shall the Group Business be responsible for amounts
attributable to the SCO Retained Business.

“Interim Period” is defined in Section 12.5¢h).

“Internal Revenue Code' menng the Internal Revenue Code of 1986, as amended,
and the rulings and regulations promulgated thersunder.

“Joint Con_tributed Agreements” is d_eﬁn_ed in Sextion 4.17.

“Key Employees” means those individuals identified in Exhibit 4,184 attached
hereto. '

“Key Bmployee Term Sheets” means the Key Bmployee Term Sheets in the form
attached hereto as Exhibit 4,18B.

“Liabilities” (or when used with reference to a single item described below,
“Liability’") means debts, Liabilities and obligations (whether pecuniary or not, including without
limitation obligations to perform or forbear fiom petforming acts or services), fines or penalties,
whether accrued or fixed, absolute or contingent, matured or nnmaiured, determined or
determinable, known or unknovm, including without limitation those arising under any law,
action or governmental oxder, liabilities for ‘Taxes and those arising under any contract,
agreement, arrangement, commitment or undertaking of any kind whatsoever (whether written or
oral, express or implied), including, without Emitation, those arising under any Contributed
Contract.

“Ioss” means and includes any and all Liability, loss, datage, claim, expense,
cost, fine, foe, penalty, obligation, or injury, including, without limitation, those resulting from
atty and all olaims, actions, suits, demands, assessments, investigations, judgments, orders,
awards, arbitrations, seitlements or other proceedings, together with reasonable costs and
expenses, including the reasonable attorneys’ and experts’ fees, court costs, atbitration costs,
filing fees and other legal costs and expenses relating theroto, together with interest accrued on
each of the foregoing amounts from the date the same was incorred at the lower of (i) the prime
rate as published by The Wall Street Journal or (ii) the highest rate of interest permitted under
applicable law; provided, however, that in determining the amount of any Loss, there shall be
deducted any Tax overlaps attributabie to the events giving risé to the Loss.

“Material Adverse Effect on Caldera” means any eveut, change or effect would
have a material adverse effect on the business, tangible and intangible assets, financial condition,
and results of operations of Caldera and the Caldera Subsidiaries, Caldera together with the
Caldera Subsidiaries, as a whole, or prevent in any material respect the performance by Caldera
and its subsidiaries of the actions anticipated by this Agreement and the Ancillary Agreoments to
be taken by them on or before the Closing; provided however that none of the following shall be
deemed to be a Material Adverse Effect on Caldera: (i) changes in market price or trading
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‘Newco Gommn Stotalﬁ" iz defined in Reoital A.
“Neweo OFfpr™ is'&%@@éﬁ in Reeltal A,

4
’ ' “Newco Ophons” is defined in Recital A, :
~ ~idwon Rlaptie a&d@ﬁnaﬁin st i
ohits Agréemunt” iis’dé‘ﬁmd‘m Sectivn 1.12.
“Nbnalsofosie Agresment” i defined in Seetion 4.9.
“Omitted Balance Sheet Liabilities” is defined in Section 10.1(e),

“Optionees™ is defined in Recital A.
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“Patent Assignment” ig defined in Section 7,15,

“Pergon” means any individual, partnership, limited lability company, firm,
corporation, association, trust, unincorporated organization or other entity, as well as any
syndicate or group that would be deemed to be a person under Seetion 13(d)(3) of the Securities
BExchange Act of 1934, as amended, -

“Post-Closing Period” is defined in Section 12,5(b).

“Potontial Employee” is defined in Section 11.1. o
“Pre-Closing Period” is defined in Section 12.5(0). -
“Preluminary List” is defined in Section 11.1(a).

“Progpectus” is defined in Section 5.6.

“Prospectus/Proxy Statement’ is defined in Section 1.14,

“Real Properiy Assets™ shall mean all real property asgets required for the
Conduct of the Group Business.

“Representing SCO Enfities” is defined in the Preamble of§ectioﬁ 2.
“Response Notice" is defined in Section 10.5(b}).

“Returns” is defined in Section 12.1,

“SEC” ig the Securities and Exchange Commission.

“Securities Act” is the Seourities Act of 1933, as amended,

“Sharad Contributed Contracts” is defined in Section 4.17.

. “Solvent” shall mean, with respect fo any person on a particular date, that on such
date (a) the fair valne of the property of such person is greater than the total amount of lisbililies,
including contingent liabilities, of such parson; (b) the present fair salable value of the assets of

- such person is not less than the amount that will be required to pay the probable Hability of such
person on its debis as they become absolute and matured; (¢) such person does not intend to, and
does not believe that it will, incur debts or liabilities beyond such petson’s ability to pay as such
debts and Habilities mature; and (d) such person is not engaged in a business or transaction, and
is not about to engage in a business or transaction, for which such petson’s property would
constitute an unreasonably small capital. The amount of contingent liabilities (such as litigation,
guarantses and pension plan Habilities) at any time shall be computed as the amount that, in Jight
of all the facts and circumstances existing at the tims, represents the amount that can reasonably
be expected to become an actval or matured liability. ,

“Stock Rights” is defined in Section 1.7.
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“Stockholder Agreement” is defined in Section 4.18.
“SCO” means The SCO, Inc., a Delaware corporation.
“SCO Alternative Proposal” is defined in Section 4.14(a),

. “8CO Closing Price” means the average closing price of SCO Common Stock for
the five day period ending on the trading day prior to the Closing.

“SCO Consolidated Financial Statements” is defined in Section 2.4(b).
- “SCO Consolidated Financial Statements Balance Shest” is defined in’
‘Section 2.4(b),
“SCO Disclosure Letter” is deﬁneci in Section 2.
“3CO IP Rights” is defined in Section 2.15(a).

“SCO IP Rights Agresments” is defined in Section 2.15(g).

“8CO’s Knowledge™ or “Known to SCO.” A particular fact or other matter shall
be deemed to be within “SCO’s Knowledge™ or *“Known to SCO” if any execntive officer of
8CO or a Contributed Company or any executive officer of SCO responsible for the Group
Business has current actual knowledge of such fact or other matter after reasonable invegtigation,

“SCO Options” is defined in Section 1.3(i).
“SCO Per Share Value” is defined in Section 1,3(a)(ii).

“SCO Percentage Interest” means a fully diluted equity interest in Newoo (taking
into account all options, warrants and convertible debéntures on an as-converted basis) equal to
100% Iess the Caldera Percentage Interest.

“SCO Ratio” is defined in Section 1.3(a)(ii).

"“SCO Retained Business” means the business of SCO that does not constitute the
Group Business consisting of the Tarantella business,

“SCO SEC Dm{mments is defined in Section 2 .4(a).
“SCO Stockholder Rejection” is defined in Section 8.1¢h).
“SCO Transaction” shall have the meaning described in ﬁeqifal A bereto.

“Tax™ or “Taxes” means all taxes of any kind whatsoever (whether payable
directly ot by withholding), including without limitation franchise, income, gross receipts,
personal property, real property, ad valorem, value added, sales, use, documentary, stamp,
intangible personal property, withholding or other taxes, together with any interest and penalties,
additions to tax or additional amounts with respect thereto imposed by any taxing authority.
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“Termination Fee” is defined in Section 8.4(2)(i).
. “Threshold Amount” is defined in Section 10,1(e),
“Traciemark Assignment” is defined in Section 7..1 5.
“Transaction Taxes” is defined in Section 12.1. |
“UK” means the United I'{.ingdom of Great Britain and Northern Ireland.
“Unforessen Tax Liabilities” is defined in Section 10,1(e),
“Voting Agreement™ is defined in Section 5.13.

*WebTop Sublicense” means a mutually ag;'eeable license agreement between
SCO and Caldera providing for the license of the WebTop Product fiom Caldera to SCO.

13.16 [Entire Agreement. This Agreement and the exhibits hereto constitute the
entire understandmg and agreement of the parties hereto with respect to the subject matier hereof
and supersede all prior and contemporaneous agreements or understandings, inducements or
conditions, express or implied, written or oral, between the parties with respect hereto other than
the Nondisclosure Agreement, which shall remain in full force and effect. The express terms
hereof control and supersede any course of pexformance or usage of the trade inconsistent with
any of the terms hereof.

[REMAINDER OF PAGE LEFT BLANK]
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ILE No.8B4, 0801 "00 19:11  ID:SCO LEGA. FAX:831 4276474 PRCE 2 4

IN WITNESS WHEREOQF, the parties hereto have executed, this Agreement and
Plan of Reorganization as of the date fivet above written.

THE SANTA CRUZ OPE ATIO,N INC.
g California corpomyion

Pre dcnt and Chief Bxecttive Officer

CALDERA SYSTEMS, INC.
a Delaware corporation

By:

“Ransor Love
President and Chief Executive Officer

CALDERA HOLDING INC,
& Delaware corporation ‘

By:

“Rensom Love
President and Chief Bxecurlva Officer

{SIGNATURE PAGE TO AGREEMENT AND PLAN OF moncm&zanom
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1A01/00 TUR 17:07 FaX 801 786 1318 CALDERA : —
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I WITNESS WHEREOF, the panies hersto have executad this Agroement and
Plan of Reorganizetion as of the dats first sbove wiitten.

THE SANTA CRUZ OPERATION, INC.
» Californin corporation

By:

'T)nug]u Michels .
President and Chief Exeoutive Officer

CALDERA SYSTEMS, INC.

a Dz oration _
By /% //

Rensom Love v o
Prosident and Chief Execmtive Officer

President and Chief Executive Officer

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF REORGANIZATION]
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EXHIBIT 1.4(b)
EXCLUDED ASSETS
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EXHIBIT 1.4(c)1)(B)
ASSUMED LIABILITIES
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- EXHIBIT 1.13(b)
OFFICERS
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EXHIBIT 1.4(2)()
NON US-CONTRIBUTED COMPANIES AND CONTRIBUTED ASSETS
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EXHIBIT 4.11B
S$CO AFFILIATES WHO EXECUTED VOTING AGREEMENTS
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EXBIBIT 4.18A
§CO KEY EMPLOYEES
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EXHIBIT 5.13B
CALDER_A AFFILIATES WHO EXECUTED VOTING AGREEMENTS
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EXHIBIT 13.15A
CONTRIBUTED ASSETS
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EXHIBIT 13.15B
CONTRIBUTED CONTRACTS
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EXHIBIT 13.15C
CONYRIBUTED SUBSIDIARIES
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EXHIBIT 13.15D
GROUP PRODUCTS
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EXHIBIT 13158
PERMITTED ENCUMBRANCES

DERLBITM O 1.1 DBZRDOC)

CONFIDENTIAL 8C01269126





