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DECLARATION -OF STEVEN V1. SABBATH

1, Steven M. Sabbath, declare as follows:

1. 1 joined The Santa Cruz Operation, Inc. as Vice President, Legal
Affairs, in 1991. The Santa:Cruz Operation, Inc. changed its name to Tarantelia, Inc. in
connection with the saleofits Server Software and Professional Services Divisions to
Caldera International, Inc., which is now kaown 2s The SCO Group, Inc. {“Plaintiff”), on
May 7, 2001. Irefer to Tavantella, Inc. as “Santa Cruz”.at times on or prior to
May 7, 2001 andas “Tarantella™ 4t tmms after May 7, 2001, Tserved as Senior Vice
President-of Law and Corporate Affairs & Secretary of Terantellauntil Novenber 2003.

2. “This declaration is submitted in connection with the Jawsuit

Action Ne. 2:03CV-0294 DAX (D, Utah2003). Except as stated otherwise, this

declaration is based upon personal kmowledge.

3. In Section 1 of thisdeclaration, T:describe my roles and
sesponsibilities regarding UNIX operafing systems. T Section I, 1 describe the
December 1995 acquisition by Santa Cruz of certain UNIX assets from Novell, nc.
(“Novell™):and Novell's continwing rights following the acquisition. Fn Section TL I
‘deseribe my understanding of anamendment, which modified certain UNIX license
aprecments, entered into by Santa Craz, Novell and International Business Machines
Corporation (“IBM™)in 1996. In Section IV, T describe cestain provisions-of a.n
amendiment, also- entered into-in 1996, to the asset purchase:agreement between Santa
Cruz and Novell relating to the December 1995 zcquisition. Finally, inSection'V, I

describe a joint development agreement and a related confidentiality agreetﬁent entered
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into by Santa Cruz and IBM in 1’99%!, and the effect of -anagtt’ctnpt by Santa Cruz to assign
thejoTnt developraent agreement to Plaintiff in 2001.
L Roles and Responsibilities Regarding UNIX )

4, 1 joined Saste Criz as Vice President, Legal Affairs, in 1991.
Betwern 1993 2nd 1997, T served as Vice President, Law and Corporate Affairs, and
Secretary. I'was named Senior Vice President, Law and Corporate Affairs, and Secretary
in J‘a_nuaty 1998. 1 remained with Santa Cruz follewing thesale ofits Server Sofiware
anf Professional Services Divisions to. Plaintiff on May 7, 2001, at Which'ﬁ.\‘ne Santa
Cruz-was renamed"rax't;nte’lla, Tnc. Iserved as Senior Vice .P;mid;am «of Law:and '

" Gotporate Affairs & Secretary of Tarantella unitil Noveisber 2003. Twas the principal in-
house attomey with respect to the'matters described in this declaration.

5. ‘Tnthe snmmer of 1995, Tvias involved in negotiating the purchase
by Santa Cruz of certain TINTX ‘assets from Novell. ‘On September 19, 1995, Santa Criz
enteredinto an Asset Purchase Agreement with Novell (the “Asset Purchase
Agreement™), 2 true and comect.copy of which is attached heteto as Exhibit_ 1. In
December 1995, Santa Cruz acguired cartain UNIX related assets from Novell pursnant
to the Asset Porchase Agresment, as-amended by Amendment No. tthereto
(“Amendment No. 1), atrue and correct copy.of which is attached hereto as Exhibit 2.
However, 2s isdescribed i more detail belyw, Novell zetained certain righits with respect

tothe UNIX System V ficensing business following the transaction.
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6. ) In 1996, 1 wasinvolved in negotiating an amendment

{*Amendment No. X}, 2 true and correct copy of which is attached hercto as Exhibit 3,
to the following TINIX license agreements with IBM:

» the Software Agreement (Agreement NMomber SOFT-00015) dated
February 1, 1985;

+  tho Sublicensing Agrecment (Agreement Nimber SUB-D00154) dated
February 1, 1985;

* the Substitution Agreement {Agreement Nuwber KFER-000158) dated
Febriary1, 1985;

» theletter agreement dated Fébruary 1, 1985; and

*  Software Agreement Supplement 170, as amenied by aletteragreement dated
‘ot or about January 25, 1989, :

T refer tothese agreements, as amended, and together with any bther Supplemests that
pertain to prior versions or releases of UNIX System V- Release 3.2 (“SVR3.2"), asthe

7. In 1997 and 1998,1 w'as’mvolved in negotiating a Joint
Development Agreemnent {the “IDA™) and 2 Confidential Disclosure Agreement {the
“CA™) with TBM relating to aproject known as “Broject Monterey,” which tnvolved the
development of.a UNEX operating system:designed to operate on 2 new 64-bit Intel
architecturé referred to-as “TA=64.” True'and correct copies of the JDA and the CDA.are
attached heseto as Exhibits:4 and 5, respectively.

8. In2001, 'was involved in the sile of Santa Cruz’s Server Software
and Professional Services Divisions 1o Plaintiff. Asis described in more detail below,
Santa Croz ettempted to assign the JDA to Plaintiff in connection with thesale on
May 7, 2001, TBM was notified of this attempted assignment in a letter datod

Fume 6, 2001, a true and comrect copy of which is attached hereto as Exliibit 6 {the Lo 5

.
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“Fone 6, 2001 Letter™). However, the assipnment was wot effective becanse TBM did net
consent to the assignment. In fact, TBM o@ectéd to the essipnment znd terminated the
D4, inaccordance with its terms, in a letter dated June 18, 2001, atrue and correct copy
of which is attached hersto as Exhibit" 7 (the “June 19, 2001 Letter™). .
IL Novell’s Confinining Rights

9. ' the summer of 1995, T'was involved in negotiating the purchase
by Santa Crizz of certain TNIX assets from Novell. Novell had:two principal UNIX
busmess&s “The first was the legacy business:of licensing UNIX System V software to
other UNIX system vendors, whomay use, modify and-disuibﬁtethe:soﬁwm, in object
code format, mnder the tecms of cense agreemetits, The se@onﬂ was the UnixWare
business, which developed, manufactured:and distributed to-end users-(either directly-or

_ fhrough third parties), in object:code format, products derived from TINIX System V

under the brand name “UnixWare.” -

10.  Initially, SantaCrivz was interested in‘purchesing both of these
‘tusinesses. However, thexoyalty-stream associated with the UNIX System V:software
Yivensing business led to atotal valnation for both businesses that Santa Cruz could not
afford. Thercfore, Santa Croz proposed that Novell rétain the legacy TINIX System V
Heensing business and Santa Craz prirchase oy the UsixWare business, Under this
proposal, Santa Croz would administer the colloction of royalties nnder the UNIX
System V Kcense agreements and pass throngh these royalties to Novell for 2 fee. To that
end, Section 4, 16(s) of the Asset Purchase Agreement provides that Novell generally

receives any royalties payable under the UNIX System V license agrezments, including
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the Related Agresments, and Novell pays Santa Craz a 5% ‘administrative fee for its

. 'services i collecting these roymlties.

11.  Under theAssct Purchase Agroement, Novell retained significant
TINIX related assets Tollowing the sale. For example, Schedule 1.1(b) of the Asset
‘Purchase Apreement provided that rmch of the UNIX System V intellectus property
would not be uansferredtc; Santa Cruz by listing the following iteras as “Excladed

Assets™

V.  Intellectual Property:

A, All-copyrights and trademarks, except far the irademarks TINTX
and UnixWare,

B. Alll’.atmt&
12.  To addition, Section 4. 16(b) of the Asset Purchase Apreement
inclnded the Following langnage providing that Novell wonld have the right, st its sole
diseretion, to.amend, modify, supplement or waive anyrights under, or assign.any rights
40, the UNIX System V License agreements, including the Related Agreements, in any
roanmer Of Fespect:
{Santa Cruz] shall mot, aud shall not have the authority to,-amend, modify-or
waive any rightunder orassipn any SVRX License without the prior written
consent of [Novell]. In addition, at [Novell’s]sole discretion and direction,
; fS,antasz} shall-atnend, supplement, modifyor waive any rights under, or-shall
assign aiy rights to, any SVRX License to the extent so directed in any manner or
respect by [Novcll] In the event that [Santa Cruz] shall fail 1o take any sach
-action concerning the SVRX Licenses as reguired hesein, [Novell] shatl be
anthorized, and hereby is granted, the rights o take any acnonon{Santasz 's]
‘own behalf,

Since Novell wonld bo retaining the right to receive the royaltics underiths UNIX

System V Ticenses, it was agreed that Novell also would retain certain rights to control

the contractual relationships with the licensees. One of the ressons for this was to -ensure
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thit actions by Santa Cruz {or its suceessors) covld not adversely affe& Novell’s ability
to realize 'ﬂ;e economic benefits flowing from these leense ag-eameuts

13.  Amendment No. 1, executed in connection with the clostng of the
transaction, made-changes to many secnnns of the Asset Purchase Agreement and fo the )
schedudes attached to the Asset Purchase Agresment. Although Amendment No. 1 made
several changes to Secton 4.16, it did not impose any new fimits-on Novell's ability, at

its sole discretion, to amend, modify, supplement or waive any fights-under, or assign any

) tights to, the legacy ONIX System V license agreements in any manncr or yespect.

Furthermore, T'am not aware of any provision in the Asset Parchase Apreement, or any
amendment thereto, that imimsad on Novell any obligation to preserve ﬂlccon:ﬁdenhalliy
of the UNIX System V source code for the benofit of Santa Cruz.

14.  Ihave been-advised that: (1) Plaintiff purports to have terminated )
IBM's rights under the Related Agroements; (2) Novell sent 2 letier to Plaintif dated
June 9,2003, a copy of which is-attached hereto as Exhibit 8, stating' that Plaintiff’bad no
‘right to terminate IBM's Ticense rights and directing Plaintiff to waive any:purported
right Plaintiff may claim o terminate the Related Agreaments orito revoke any rights
‘therenuder; (3) Plaintiff failed to:comply with this direction; (4) Novell sent 2 letterto
Plaintiff and to IBM dated June 12, 2003, & copy of which is attached hereto as Bxhibit 9,
waiving on behalf of Plaintiff any purported right Plaintiff claimed to terminatethe
Related Agreements orto revoke any rights therevmder; and (5) Novell sent a letter o

Plaintiff dated October 7, 2003, a.copy-of which is attached hereto as Exhibit 10,

.diresting Plaintiff to waive any purported right Plamntiff may ¢laim to tequire TBM totreat

code developed by IBM, or licensed by IBM from a third party, which IBM incorporated
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in ATX but which itself does not-contain proprietary UNIX code supplied by AT&T

amder the ficense agreements between AT&T and IBM, itself as subject to the

confidentiality or use.restrictions ofthe apreements between AT&T and IBM, as

amended. I do notknew and X do not believe that anything wounld refresh my recollection
as to 'whether Novell’s actions are consistent with the language of Section 4.16(b) of the
Asset Purchase Agreement.

HL TBNPs Irrevocable, Fully Paid-Up and Perpetus] Rights

15. On April 26, 1996, Novell, acfing onits own behalf and on the
behslf of Santa Cruz, mnd TBM eatered into an amendment to-the Related Agreements |
{the “April 1996 Amendment™), a trus and correct copy of which is attached heretoas
Exhibit 11. Awnong ofherthings, the April 1996 Amendment (1) provided that “TBM will
‘have the inrevocable, folly paid-up, perpetudl right to exercise all of it rights under the :‘3‘
Related Agreements,” (2) relaxed the confidentiality restrictions in the Refated ~
Agreements and (3) permitted IBM 1o redistribute TINIX System 'V source code to
customers and contractorsfor limited purposes,

16.  Santa Crazobjected to the April 1996 Amendment. Tn an effort to
resolve our concems, T hada sumber of discnssions wﬁhrepmeentahves of Novell,
inglading Lawrence A. Bouthrd, Christopher Hogan and A Allison Lisbonne, Esq. {(now
kriown. as A. Allison Amadid), 1discussed the April 19956 Amendment with Alok
Meha.n, the Chief Executive Officer of Santa:Cruz.,

17.  On orabout May 21, 1996, Mr. Bouffard of Novell sent to William

‘Sandve, Jr..of IBM:a letier {the “May 21 Letter™), « copy of which is attached hereto as

Exhibit 12, attaching revisions to the April 1956 Amendment proposed by Santa Cruz. o
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‘We had requested changes to Paragraph 1 of the April 1996 Amendment, but Ido not -

recall requesting any changes to the “krevocable, filly paid-up, perpetuel” language in

+that paragraph, Weproposed, among other things, 4o mpose right-to-use fecson IBM

-contractors and customers who were provided Yicensed source code. 'Wedlso songhtio

prohibit IBM eaployees whio anay have retained intangible information in the form of
deas, concepts, knowihow or technigues afer having access to licensed source code .
from makdng any attempt to preserve such mformahon by reducing i ‘to-writing or
otherwise memorizlizing it.

13.  Novell generdlly negotiated separately with IBM and with Sasita -
Crizin an sffortto resolve our concerns. These niegotistions culminated in'the execution
of Amendment Mo, X {which replaced the April 1096 Amendment) by Novell, Santa
Cruz and TBM in October 1996. As reflected in Amendment No. X, IBM was unwilling
to agres to our proposal to impose fees on TBM coniractors and custoxésefs who are.
provided Hoensed source code. However, IBM was willing to Timit its right to provide
»contrao.t’ors -and customers with-capics of licensed source code to a specified mumber of
«capies. Uliimately it was agreed that the mumiber of copies would be limited to 50 copies
af any one-pornt in time. IBM also agreed to record-keeping, audit and other similar
provisions related to'the 50-copy limitation.

19.  Amendment No, X, like the April 1996 Amendment, provides that
“IBM will have the irrevocable, fally paid-up, perpetul right to exercise dll of its rights
ander the Related Agreements . ...» T do'not-knowandl do not belicwe that anything

“would refresh my tecollestion as'to what was intended by this hng,; saze, which was

negotiated between IBM and Novell in connection with the April 1996 Amendment, We




were mere concerned with Fmiting IBM’s right to-provide contractors -dand customers

'only i the context of a royalty buy-out, Novell has the right, at its sole discretion, to

with copies of licensed source code than we were with preserving the termination rights
in fhe Related Agrooments. o
20, Amendment No. X, like the April 1996 Amendment, permits IBM
employees to artuglly refer to the liwnsefiﬂsomce codewhilethey are working on other
projects. Asa result-of Amendment No. X, IBM employess-could refer fo the licensed
documents and materials, including souce code, while they were devéloping or
providing products or sexvices. Therefore, after the execution-of Amendment No. X,
IBM was subject to diminished confidentiality restrictions. . » -
IV.  Amendment No. 2 to the Asset Prrchase Agreement
21, -Onthesame day that we execited Amendment No, X, Santa Craz

and Novell enteredinto Amendment No. 2 1o the Asset Puichase Aprecment, atrneand N ::‘\
correct copy of which is attached hereto as Exliibit 13. As discussed abov, Santa Croz IR

‘had.objected to the April 1996 Amendment effecting a royalty buy-out transaction with.
IBM, leading to the negotiation of Amendment No. X. ‘Santa'Cruz wished, among other
things, to-establish a process for managing future royelty bay-outs,

22.  Section B:of Amentiment No. 2 sets Yorth the agreed process for
‘managing “any potential transaction, which concerns a buy-out of any such Ticensee's

royalty obligations . . . .” Since a royalty “buy-out” had diready been effected with TBN

_pursnant to Amendment No. X, the process set forth in Amendment No. 2 wonld not

apply to any-subseqnent potential transaction with TBNL

23.  Furthermore, since the process set out in Amendment No, 2 applies

-10-
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direct Plaitiff to amend, mﬂdxfy, -supplement or-waive auy rights under, or-assign any
tights to, any “SVRX Lirenses,” as defined in the amended Asset Purchase Agreement,

without -complying with the process set ot in Amendment No. 2 (and, if Plaintiff fafls to -

-do 50, 10 take:such action on Plaintiff®s behalf), 50 long as such amendment,

modification, spplement or waiver does not ¢ffoct a bay-out.ofa licensee’s royalty
obligations. (Tf the process set ot in Amendment Mo. 2 were applicable, Paragraph B.S
wonld be applicable, which states that Amendment No. 2 “does not give Novell the right
1o increase any SVRX licensee’s rights to SVRX source code, nor does it give Novell the

right to grant new SVRX source code licenses.” Paragraph B.5 also provides that

“Novell msy not prevent [Sanita Cruz] from excrcising its rights with respect o SVRX

source code in accordance with the [Asset Parchase Agreement]™) Tundesstand that

. AT&T Techmologies, Inc. eatered into SYRX Licenses with Sequent Compuiter Systems,

Inc. (“Sequent™), and that Sequent was later merged into 1BM. 1 do not clsim to

understand the implications of the transaction béetveen TBM and Sequent. However,

 assuming the Sequent SVRX Licenses remaio in effect, with IBM es a party by virtue of

the merger, Novell has the right, at s sole discretion, to direct Plaintiff to amend,
modify, supplement or waive any rights under, or-assign any rights to, the Sequent SVRX
Licenses {and, if Plaintiff fails to do.so, to tale such action on Plaintiffs behalf) without
complylug with the process set ot in Amendment No. 2, so long as such amendment,
modification, supplement or waiver does not effect 2 buy-out of the royalty vobﬁgaﬁens
‘under the Sequent SVRX Licenses. (If the process set ontin Amendment No, 2 were

applicable, Paragraph B.5 would apply, as described dbove,)

«11-
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24, Amendmesit No. 2 also revised Schedule 1.1(5) of the Asset

_ Purchase Agreement, Schedule 1.1{b) of the Assct Purchase Agreement, as originally

execnted on September 19, 1995, provided:that certain UNIX System Vintellectusl
'pr;:tpsrty would not be transferred o Santa Cruz by fisting the following iters as
“Excluded Assets'™

V.  Htellectual Property:

A, All copyrights-and tradsnarks, except forthe trademarks

B. All Patents.

‘Amendment No. 1, execoted on December 6, 1995 in!coixnecfidnnlith'the'ﬂclosing ofithe
transaction, made changes to Schedule 1.1(b) but-did not change the above provision
exchding: certain inteéllectnal property from the transferred assets. Innegotidting
Amendment No. X and Amendment No. 2, I negotiated with Novel to-amend Section V,
Subsection A, of Schedule 1.1(t). Amendment No. 2 revised this section to read as
follows:

Al copyrights and trademarks, except for thecopynghts and tradematks

owined. byNoveIl a3 of the date of this Agreement required for {Santa

Cruz] to :exercise jits rights with respect to the acquisition of TUNEX and

UnixWere technologics. However, in no event shall Navell be fiable to

[Santa Cruz] for any claim brought by anythird party periaming to-said

copyrights and trademarks.

25.  The Ianpuage in Amendment No. 2=-crcmd‘anexccpﬁnn 1o the pre-
existing arrangement, pursuant to which Novell hied retained its UNEX ‘copyrights and
trademarks. Pursuant to Amendroent No. 2, copyrights and trademarks would be
transferred 1o the extent “required for {Santa Cruz] to-exercise its rights with respect o

the acquisition of UNIX and UnixWare technologies.”

-12 -
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2.  Asdisoussed above, the fundamental business deal reflected in the
Assct Purchase Agrecment was that Santa ‘Cruz would acquire No‘v&l’s UnixWare
Business and Novell wonld effectively retain the legacy UNIX System V licensing
bosiness. My wnderstanding was that the Jangnage in Amendment Mo. 2.quoted abave
was intended to-implement fhis business deal with respect to copyrights and trademarks.
Sa faras T know, neither Santa Cruz norNé’vcll ever identified the specific copyrights or
trademarks for which a transfer of ownership was “required” for'Sauta Cruz to excreise
its fights with respectto the-aceuisition of UNIX :and Unix Ware technologies. 1do not
know whether Novell ever executed an instrument of assignment to transfer ownership of
specific copyrighits or trademarks to Santa Cruz, nor do { know whether such an
instrument was required in order fo effect the transfer,

27.  Furthermore, T do not know what topyrights, if. any, Novell.owned
with respect to UNIX source code oriobject code. I donot have anysspeci-ﬁe-meoﬂccﬁon
of performing due diligence to defermine what:sowrce codeer object code-copyrights
Novell owned, or whether Novell had acquired copyrights with respect o the sonree code
or »ol:j'ect code in connection with its scquisiion of TINTX ‘System Laboratories, Inc.

(“U8L7).in 1993. Albough we managed certain UNIX related trafdemarks following the

‘ acquisition, so far as I know Semta Cruznever registered any copyrights with respect to

UNIX System V source codear.object code following the acquisition.
28,  Asisdiscussed on page 12 of Santa Cruz’s Form 10-K for the

fiscal year ended Septemiber 30, 1996 (the fiscal year in which Santa Crinz acquired

-certain UNIX -assets from Novell), a true and correst copy of which is attached hereto as

Exhibit 14, although Santa Cruz generally took steps o protect its intellectual property,

S13-
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we “believe[d] that trademark and copyright protections fwere] Tess sipnificant to {Sa.ﬁta

" Cruz’s] success than other factors, suchas the knowledge, ability, and experience of

[Santa Cruz’s] personnel, name tecognition, and engoing product development and
sopport.” I believe:that Santa:Cruz assigned little, if any, of the value of the acquisition
to-any copyrights that it-might have acquired from Novell,

29. His myunderstanding, based upon my review of Plaintiff's
amended complaint, that Plainiiff claitos to have acquired all right, title and interest in
and.to UNIX System V operating system source code, sofivware and sublicensing
agreenients, together with copyrights, additiondl lcensing rights nand to WUNIX
System V, and claims against:all paities breaching such agreements. Tunderstand that
Plaintiff also claims to control ﬂw.ﬁghtof all UNIX vendors 10 use:and-disiribute TINIX
System V. Ibelieve that these claims:are incorrect. As described above inrelation fo the
Related Agreements and Amendment No. 2, Novell retained certain nghts smder the
UNIX System 'V licensing agreements, as well as certain UNIX System V intellectnal
property-as described gbove.

V.  Project Monterey and the Puxporied Assignment to Plaintiff

30. .Santa Cruz-and IBM entered into the JDA with respect to Project

Montercy on October 23, 1998, ‘Section 17.0 of the JDA provided that the partics

-generally did not have an obligation of conﬁdcnnaﬁtyunderﬁm IDA. Ifthe parfies

desired to exchange confidential information, it was to be bandled nnder “the Agreoment
for the Exchange of Confidential Information (“ABCT) #4997A16595.” Althoungh the
actual title of the CDA is “Confidential Disclosare Agreemenr,” and it was originally

- 14 -
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 mumbered AIUS970557, it is in fact the agreement referred fo in Paragraph 17.0 of the

JDA. ‘Sants Cruz and TBM did exchange confidential information under the CDA.

31.  Forexample, mtm Supplement No. 4998PKN02 dated
Novensber 13, 1998, as.arended by = letter agreement dated December 18, 1998, true
and-corect copies vf which are attached hereto as Exhibits 15 and 16, Santa Cruz
disclosed to FBM, among other things, ts “Gemini 64 and Unbeware 7 ingourde code and
-F&Eject code fhrm, -and associated documentstion regarding the-architecture and design of
{Senta Cruz’s] port of Unixware 7 to Intel's JA64 Mezoed processor.™ Pursnant to these
same supplements, IBM disclosed to Santa Cruz, among othar things, s “AT{4.3.2 Base
Operating System and Monterey JAG4 in sonrce codeand object cods form, associated
documentation.and techuicdl docrmentation™ 1 that Plamtiif alleges that
IBM breached its obligations amder the CDA, but Thave no knowledge of any such
breach by IBM. o

32, ‘Santa Cruz and TRM worked together on Project Monterey until we

- sold our Server Software and Professional Services Divisions'to Plaintiff in May 2001, T

was personally involved in thesale-of Santa Cruz's Server Software and Professional
Services Divisions to Plaintiff, 'We wanted to assign the IDA to Plaintiff, and Plaintiff

E wanted o acquire cur rights nnder the DA, in connscfion with the sale.

33,  Santa Cruzand Plainéiff both knew that the JDA-could not be

assipnied to Plaintiff without IBM’s consent, This is because Section 22.12 of the JDA

provides that “[njeither party may assign, or-otherwise transfer, its rights or delegate any
of its duties orobligations under fthe JDA] without the prior written consent of the other

party.” This restriction is subject to certain exceptions, but noneof the exceptions were

-15-
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applicable in the case of thcéa_lc by Santa Cruz.to Pintiff. Santa Craz disclosed to IBM

that it was considering « possible transaction with Plaintiff Although I had 10 reason o
belicve that TBM would withhald its-consent, Santa Cruz did not obtain IBMs prior
Wiitten consentto the assignment of the JDA to Plaintiff.

34, Thesale to Plaintiff was consummated on'May 7, 2001, Affter the
purported assignment, Tarantélla (formerly known as Sarita'Cruz) seat the Jome 6, 2001
Letter to TBM, asserting that Plaintiff-had accepted asslpmment ofthe TDA. Howeves,

7' TBM did not acguiesce inthe assignment. Instead, IBM ohjected to the ‘assignment and

properly terminated the JDAmthb June 19,2001 Lﬁicr

35.  Under Section 15.2 of the TDA, IBM hadthe right to terminate the
DA “immediately npon the ocemrence.of a Change of Control of [Santa Cruz] which
IBM in its selediscretion determines will substanitially:and: adversely impact the overall
purpose of the cooperation set forth by {the JDA] and.appﬁcabiesl?mje& Supplements-or
will createa significant risk or materisl and adverse exposure of IBM's confidential
and/or techaical proprictary information (whachxs subject 1o, and to theextest-of,
‘confidentiality restrictions) . . ..”

36. A “Changeof Control™” nnder Section 15.2 of the IDA included a
tramsfier of “more than alf the equity, capital or business assete” of Sénta Cruz. As
-disenssed above, Santa Cruz:sold its Server Software and Professional Services Divisions
‘to Plaintiff on May 7, 2001. Financial mformaﬁnn regarding these divisions Was
incloded in fingncial statements filed with the Seeurities and Exchange Coinmission as
part of Tarantele’s Form 10-K for the fiscal year caded Septemiber 30,2001,  truc and

cotrect copy of which is attached hereto as Bxhibit 17. Iparticipated n the preparation of

-}6-
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the Form 10-K_ and [ signed it -as Senior Vice President of Law and Corporate Affairs &

 Secretary of Tarantella. Based on Note 16 of the financial statements included in the

Form 10-K, the Server Software and Professional Sgrvices Diviéions accounted for .
approximately 95% of Santa Cruz’s total revenues in fiscal 1999 and 92% in fiscal 2000, .
the two full fiscal years preceding the sale: Furthermore, the Server Software division
was the only-division of Santa Cruz.that penerated opa’an'r;g income in ither of the two
full fiscal years preceding the sale. ‘Since the sale to PlaintiF clearly involved more thn
helf of*Santa' Cruz’s business assets, the transaction constituted a Change of Control and
TBM had the right o terminate the IDA.

37.  Sofaras Tknow Santa Cruz delivered to Plaintiff all physical
materisdls relating to Preject Monterey, inclnding the source code, object.code and related
matetials for the Santa Cruz Gemini 64 and UnixWare 7 operating systems aud the IBM

432 Base Operating System and Monterey 1A64. -1:do not know whether Plamtiff

-used any ofthe confilential information provided to Santa Craz by IBM, such:as:the TBM

4.3.2 Base Operating System and Moriteroy TA64, but so fares I know Platntiff did
‘not have any right under the JDA to do s0. .

38,  Paragraph of the CDA provides that neither party may assign or
othierwise transfer its rights under the CDA without the prior written consent of the other
pacty, and that any attempt to'do so.is void. So far as [ know, Santa Cruz never obtained
IBM's wrilten consent to transfer its rights under the CDA to Plaintiff. I do not know
whether IBM bas any confidentiality obligation with respect to:confidential mformation

provided to JBM by Sante Cruz under the CDA.
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39.  Ideclare under penalty of perjury that the foregoing is true and

commect.

Executed: DecemberLl, 2003.

Boulder Creek, California

Steven M. .Sabb

£
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