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Microsoft depicts Novell as a nefarious company that first “obfuscate[d]” its 

role in Caldera’s successful antitrust suit against Microsoft for the destruction of 

DR-DOS and then “ingeniously” conceived Count I in an effort to obtain a double 

recovery on Caldera’s claims, while “evad[ing]” the statute of limitations. 

Microsoft Br. 5-6, 15-16, 34. In truth, Novell’s motivation in bringing Count I was 

more conventional: to recover just compensation for Microsoft’s anticompetitive 

destruction of Novell’s highly popular and profitable WordPerfect word processor 

and other business applications (“Business Applications”). Microsoft’s derogatory 

characterizations cannot change the facts that Microsoft injured Novell in violation 

of the antitrust laws and that the claim asserted in Count I to recover for those 

injuries was neither assigned by the APA nor resolved by the settlement in the 

Caldera action. 

Through the APA, Novell assigned to Caldera its DOS Business: the DR-

DOS operating system, related DOS-based applications, the intellectual property in 

the DOS Products, the revenue from the DOS Products, and all claims “associated 

directly or indirectly with any of the DOS Products.” Novell Br. 31-34. Microsoft 

maintains that this assignment encompassed not only all claims for injury to the 

assigned DOS Products, but also claims for injury to unassigned products, when, 

but only when, that injury arises from conduct intended to monopolize the 

operating system market, including Count I. Microsoft Br. 30-31. Why? Because 
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DR-DOS once “competed,” Microsoft says, in the operating system market. 

Microsoft Br. 34. This interpretation of the APA is indeed far-fetched, as the court 

below initially, and correctly, concluded. 

All available evidence – the text of the APA, the harmonious recollections of 

those who prepared the APA, and the contracting parties’ subsequent conduct – 

confirms that the APA means what it says, and not what Microsoft says. But even 

if Microsoft’s “market-based ‘association,’” Microsoft Br. 34, were not so facially 

implausible as to be rejected out of hand, Microsoft’s interpretation surely would 

not be the only reasonable interpretation. Accordingly, the order below granting 

summary judgment for Microsoft should be reversed and the case should be 

remanded for trial. 

None of Microsoft’s alternative grounds for affirmance has merit. Count I is 

not res judicata because Novell cannot be bound by the Caldera settlement and 

Count I is not based on the same core of operative facts as the Caldera claims. 

Moreover, Novell has raised triable issues of fact whether Microsoft’s conduct 

harmed competition in the operating system market. Finally, Microsoft has failed 

to show that it lacked notice that Count I pleads harm to GroupWise. 

I. THE APA DID NOT ASSIGN THE CLAIM ASSERTED IN COUNT I 

A. The APA Unambiguously Did Not Assign The Claim Asserted In 
Count I  

The APA unambiguously assigned to Caldera claims for injury to the DOS 
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Products, but not claims for injury to Novell’s Business Applications. Novell Br. 

31-44. That the APA mentions “‘associat[ion]’” but not “‘harm,’” Microsoft Br. 31 

(quoting JA-372), does not change this fact. The APA does not mention the 

operating system market or the Business Applications, either, yet Microsoft does 

not think these omissions foreclose its sweeping interpretation of “association.”  

1. Microsoft’s Asserted “Associations” Are Illusory 

Asserting that Novell “fails to … give[] independent meaning to the term 

‘indirectly,’” Microsoft argues that “direct” association refers to “claims for harm 

to the DOS Products” and “indirect” refers to claims for harm to other products 

“arising out of conduct that injured DR DOS.” Microsoft Br. 31-32. The source of 

this conception of “indirect association” is Microsoft’s imagination. The text of the 

APA affords “indirectly” a more sensible office: the parties simply intended to 

assign not only claims for injury to the DOS Products themselves, but also claims 

vindicating other assigned rights and interests, such as copyright infringement 

claims. See Novell Br. 12-13. This reading of the APA is consistent with both its 

evident purpose – the transfer of the entire DOS Business – and the extrinsic 

evidence. See Novell Br. 45-49. 

Microsoft’s contrary interpretation is facially implausible. For example, 

under Microsoft’s interpretation of “associated,” the APA would have assigned 

certain Business Applications themselves and their revenues, given that the APA 
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also assigned the products and “all revenues associated with the DOS Business.” 

JA-1963 § 1.3, JA-1966-67 § 3.1 (emphasis added); Novell Br. 35. Microsoft 

contends that such an assignment “was not possible” because Novell “no longer 

owned WordPerfect and Quattro Pro at the time the APA was executed.” Microsoft 

Br. 34. But that fact underscores Novell’s point: Novell would not have assigned 

claims for injury to products that were not and could not themselves have been 

“part of the deal.” JA-5041 ¶ 23; see also Novell Br. 31-34, 38, 46-49. In any 

event, Novell still owned GroupWise, which Microsoft also targeted for 

destruction to protect its operating system monopoly, Novell Br. 22-23, 35-36, 42, 

53, so at least that product and that revenue would have been assigned under 

Microsoft’s interpretation.  

Microsoft further resists this absurd implication on the ground that Novell’s 

argument incorrectly treats the Business Applications (or at least GroupWise, 

which Novell still owned) as if Microsoft thought they “were ‘associated’ with DR 

DOS per se.” Microsoft Br. 35. Microsoft stresses that it interprets the APA to 

have assigned only claims arising from conduct intended to monopolize the 

operating system market, not “all” claims for injury to the Business Applications. 

Id. But Microsoft’s interpretation surely must also mean, at a minimum, that 

Novell assigned the DR-DOS versions of these unassigned products and the 

revenues therefrom, for the DR-DOS versions were “associated with” DR-DOS 
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itself at least as much as they were associated with the market for DR-DOS. 

Microsoft’s sweeping interpretation of “association” also necessarily, and 

absurdly, implies that the APA transferred other claims that it would have made no 

sense for it to include. For example, under Microsoft’s view, the APA would have 

assigned claims against a customer for nonpayment under a sales contract for the 

purchase of the DR-DOS version of a Business Application. Novell Br. 35-37. 

Microsoft’s non-answer speaks volumes: “the issue before this Court is not 

defining the outer bounds of the concept of direct and indirect ‘association’ under 

the APA, but rather deciding whether the claims asserted in Counts I and VI fall 

within those bounds.” Microsoft Br. 33. Microsoft is unable to deny that its 

interpretation leads to nearly infinite “outer bounds” and absurd and unintended 

results. See Peirce v. Peirce, 994 P.2d 193, 199 (Utah 2000) (interpretation should 

not leave a contract “‘unreasonable, unlawful, or of no effect’” (citation omitted)).1 

The absurdity of Microsoft’s interpretation is further highlighted by its 

allocation of claims between Novell and Caldera. The claim asserted in Count I 

                                                 
1 McEwan v. Mountain Land Support Corp., 116 P.3d 955 (Utah Ct. App. 

2005), cited in Microsoft Br. 33, does not suggest otherwise. The question there 
was not whether an absurd consequence rendered a proposed interpretation 
unreasonable, but whether the contract was facially ambiguous. The court found 
that whether the contract obligated the defendant to obtain both liability and 
casualty insurance was “immaterial” because the issue presented concerned the 
defendant’s property insurance obligations, “a completely different and unrelated 
concept.” 116 P.3d at 959-61. 
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and the DR-DOS claims assigned to (and asserted by) Caldera are completely 

different. Novell Br. 39-40; infra 10, 16-18. In contrast, Counts II-V, which Novell 

undisputedly retained, arise out of the same conduct as Count I and involve the 

same injuries to the same products. JA-372 n.2; Novell Br. 37; see also Microsoft 

Br. 35. Thus, although Microsoft argues elsewhere that Novell is improperly trying 

to “split” claims, Microsoft Br. 46, it is Microsoft that seeks to split Count I from 

Counts II-V in order to conjoin Count I with a set of claims with which it has no 

meaningful connection. 

Microsoft credits Novell for “‘ingeniously’” trying to “evade” the statute of 

limitations by “link[ing] injury allegedly inflicted by Microsoft on WordPerfect 

and Quattro Pro with harm to competition in the PC operating system market.” 

Microsoft Br. 5 (quoting JA-371), 34. But there was nothing ingenious or even 

novel about the theory of Count I, which was widely known (and invoked in other 

suits against Microsoft) long before the limitations period for Count I would have 

expired if not tolled. Novell Br. 52-53.2 Moreover, the tolling and assignment 

questions are unrelated: whereas the APA assigns claims “associated directly or 

indirectly with any of the DOS Products,” the Clayton Act tolls the limitations 

                                                 
2 As this Court previously recognized, the theory of Count I is the “same 

theory” as the government pursued in United States v. Microsoft. See Novell, Inc. 
v. Microsoft Corp., 505 F.3d 302, 308 (4th Cir. 2007), cert. denied, 552 U.S. 1276 
(2008). 
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period for antitrust actions “based in whole or in part on any matter complained of” 

by the United States. 15 U.S.C. § 16(i). 

The strong federal antitrust policy against duplicative liability also would 

prohibit the allocation of claims implied by Microsoft’s interpretation. Novell Br. 

37-38.3 Ample authority makes explicit that “federal common law prevents an 

antitrust claim from being assigned on the grounds that such an assignment might 

result in duplicative recovery,” Microsoft Br. 40. See, e.g., Gulfstream III Assocs., 

Inc. v. Gulfstream Aerospace Corp., 995 F.2d 425, 438-40 (3d Cir. 1993) 

(declining to find “valid[] transfer [of] the right to pursue [antitrust] claims” where 

assignment was not express to avoid “problems of split recoveries or duplicative 

liability”); In re Wyo. Tight Sands Antitrust Cases, No. 85-2349, 1990 U.S. Dist. 

LEXIS 13576, at *27-*31 (D. Kan. Sept. 6, 1990).4 

                                                 
3 This concern about duplicative liability does not present a new issue, 

Microsoft Br. 40, but rather is a purely legal point supporting arguments already 
made below and responding to the district court’s reasoning. See United States v. 
Eades, 615 F.2d 617, 621 n.4 (4th Cir. 1980); Citizens United v. FEC, 130 S. Ct. 
876, 893 (2010) (“[O]nce a federal claim is properly presented, a party can make 
any argument in support of that claim; parties are not limited to the precise 
arguments they made below.” (citation and quotation marks omitted)). 

4 This Court’s unpublished decision in Levey v. E. Stewart Mitchell, Inc., 
762 F.2d 998 (Table), 1985 U.S. App. LEXIS 27081, at *4-*6 (4th Cir. May 2, 
1985), cited in Microsoft Br. 39, does not reject the federal common law rule that 
“only an express assignment of an antitrust claim can be valid.” Gulfstream, 995 
F.2d at 438-39. The APA plainly lacks “unambiguous and all-inclusive” language 
covering antitrust claims for injury to the Business Applications, including Count I. 
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2. The “Associations” Posited by the District Court Are Also 
Untenable 

Microsoft repeats several arguments made by the district court to prove 

“associations” between the DOS Products and the claim asserted in Count I. These 

supposed “associations,” however, are just as illusory as those refuted above. 

Microsoft begins by revising the history of DR-DOS’s demise in hopes of 

showing that the anticompetitive conduct complained of in Count I also “injured 

DR DOS.” Microsoft Br. 32-33. Even if this were true, which it is not, it would 

mean only that Novell, along with assigning DR-DOS, also had assigned claims 

for injury to DR-DOS arising from the conduct alleged in Count I. It would not 

follow that Novell had assigned claims for injury to the Business Applications, 

which were not themselves assigned, arising from that conduct.  

Besides, as Novell previously showed, Microsoft’s contention is factually 

impossible. The conduct alleged in Count I could not have injured DR-DOS 

because DR-DOS was no longer a viable product in the operating system market 

by that time; Novell had ceased developing and marketing it in September 1994, a 

month before Microsoft undertook to destroy the Business Applications. Novell 

Br. 11-12, 14, 39-41; JA-3904-05. Pointing to subsequent sales figures, Microsoft 

counters that DR-DOS “still had value after September 1994.” Microsoft Br. 36. 

                                                                                                                                                             
Lerman v. Joyce Int’l, Inc., 10 F.3d 106, 112 (3d Cir. 1993) (Alito, J.) (emphasis 
added); see Novell Br. 30-31, 44. 
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But the fact that Caldera could buy the entire DOS Business in July 1996 for only 

$400,000 shows just how moribund DR-DOS had become. This point is made 

more starkly by Microsoft’s settlement with Caldera for $280 million, Novell Br. 

13, which suggests that Microsoft had destroyed 99.9% of the business’s value by 

September 1994, given that DR-DOS generated de minimis revenue after that date. 

In any event, DR-DOS’s vanishingly small revenue after its discontinuation 

emphasizes that it was not a viable operating system competitor.5  

Microsoft next finds an “association” in Caldera’s request for “a ten-year 

injunction requiring Microsoft to disclose” its APIs. Microsoft Br. 37. Microsoft 

argues that the injunctive relief would have “addressed much of the alleged 

conduct underlying Count I” and “prevent[ed] Microsoft from injuring competition 

in the PC operating system market (and thereby DR DOS).” Id. 37, 42, 48.  

Whatever point Microsoft is attempting to make here fails. If Microsoft 

means that the conduct that injured the Business Applications indirectly injured 

DR-DOS because DR-DOS “competed” in the operating system market, then 

Microsoft is repeating its principal argument, which is incorrect for reasons already 

                                                 
5 Even if Microsoft’s statement, Microsoft Br. 36, that DR-DOS had $4 

million in revenue in the year following Caldera’s acquisition was true, that would 
still not change the fact that DR-DOS was moribund during Microsoft’s assault on 
Novell’s Business Applications; it would simply reflect the fact that Caldera later 
tried to resuscitate DR-DOS. See JA-2616; JA-1824. In any event, that figure was 
derived from an allegation in Caldera’s complaint; it is uncorroborated by the 
record here. 
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discussed. If Microsoft is arguing that Novell would have benefited from the 

injunction Caldera sought, then Microsoft is wrong for other reasons. First, the 

injunction would have come too late – Novell had already sold WordPerfect and 

Quattro Pro to Corel, and the namespace extension APIs at issue here were 

publicly available by then, JA-4653. Second, whereas Caldera alleged that 

Microsoft withheld critical APIs for MS-DOS and Windows 3.1, through tactics 

such as beta blacklisting, Novell Br. 11, Novell claims not that Microsoft withheld 

APIs, but that Microsoft misleadingly induced Novell’s reliance on different APIs 

for Windows 95 that Microsoft disclosed and then withdrew or manipulated. JA-

388; Novell Br. 20-24. For these reasons, Novell has not sought here an injunction 

requiring the disclosure of any APIs. Finally, Caldera asked for injunctive relief – 

solely for itself – “because DR DOS had to support the same APIs as MS-DOS in 

order to be competitive” going forward, as Caldera attempted to resurrect DR-

DOS. Novell Br. 41; see JA-5028 ¶ 8, JA-5030-31 ¶ 16.6 

Microsoft posits as another “association” that, by the time Microsoft targeted 

and injured the Business Applications, Microsoft had “‘already’” come to 

dominate the operating system market through actions “‘it had previously taken 

                                                 
6 In arguing that Novell nonetheless had an interest in Caldera’s injunction, 

Microsoft mistakenly relies on the uninformed speculation of Caldera’s lawyer , 
Microsoft Br. 42, who prefaced his speculation by stating that the court “will have 
to ask Novell” its question and then confessing that he was “personally … not 
familiar with Novell’s business,” JA-2214-15. 
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against DR DOS.’” Microsoft Br. 37 (citation omitted). This argument implicitly 

concedes both that Microsoft had destroyed DR-DOS and also that this destruction 

occurred before the conduct giving rise to Count I. It thus demonstrates that any 

“association” between Count I and DR-DOS is illusory. Microsoft offers no basis 

for finding an “association” between the anticompetitive conduct aimed at the 

Business Applications, as alleged in Count I, and the entirely different conduct that 

was aimed at a different product and that had concluded before the conduct at issue 

in Count I. 

Microsoft’s final “association” is its “‘motivat[ion] to act anticompetitively 

against Novell in part because of Novell’s purchase of DR DOS.’” Id. 38 (citation 

omitted); see also id. 32. Microsoft grounds this contention on a selectively quoted 

allegation from Novell’s Complaint that Microsoft engaged in a “single continuous 

campaign” against Novell “to maintain its PC operating system monopoly.” Id. 20, 

32, 38, 51. Actually, Novell’s Complaint alleges only that the acts targeting its 

Business Applications were part of a single continuous campaign, JA-47-48 ¶ 22; 

Novell never alleged that the acts targeting DR-DOS were part of that same 

campaign. Perhaps to a serial monopolist like Microsoft, all acts of anticompetitive 

destruction blur together as part of a single continuous campaign, but the victims 

take Microsoft’s multifarious unlawful actions more personally. 
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B. Extrinsic Evidence Confirms That Novell Did Not Assign The 
Claim Asserted In Count I 

The testimony of those who negotiated and drafted the APA, as well as their 

subsequent conduct, confirms that the APA did not assign the claim asserted in 

Count I. Novell Br. 45-53. Even if the extrinsic evidence were not overwhelming 

and conclusive, it would at least create a genuine issue of material fact precluding 

summary judgment, particularly when construed in the light most favorable to 

Novell as the non-moving party. Id. 29-30, 50-51. 

Microsoft would sweep the contracting parties’ course of conduct and their 

representatives’ testimony under the rug on the basis that the operating-system 

theory was “not in anyone’s contemplation” “until ‘the complaint in this action 

was prepared, long after the APA was executed.’” Microsoft 43 (citation omitted). 

This argument is not only false, Novell Br. 50, 52, but also specious. Mr. Bradford, 

Novell’s General Counsel, attested that Novell did not intend to assign any claims 

“associated with” or “relating to” the Business Applications. JA-5038 ¶ 11, 

JA-5041 ¶ 23. Similarly, Mr. Graf, Caldera’s negotiator, stated that Caldera did not 

understand the APA to assign any claims “concerning” or “for harm to” the 

Business Applications.  JA-5024 ¶¶ 2-3. And Mr. Hill, who litigated Caldera’s 

claims, understood that Caldera had not acquired claims “for harm to” the Business 

Applications. JA-5030 ¶ 14. It is simply untenable that those who negotiated the 

APA understood that claims for injury to the Business Applications arising from 
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conduct intended to monopolize the operating system market would be “associated 

with … the DOS Products” but would not be “associated with,” “relat[ed] to,” or 

“concern[]” harm to the Business Applications. See Novell Br. 46-48 (emphasis 

added) (quotation marks and citations omitted).7 

Microsoft highlights extrinsic evidence regarding a draft complaint prepared 

by Novell before the APA was executed. According to Microsoft, Novell, 

“believ[ing] it could use its claim that Microsoft injured DR DOS … to persuade a 

jury to ‘piggyback their decision for the applications market as well,’ … linked 

[its] PC operating system claims and office productivity [i.e., business] application 

claims.” Microsoft Br. 41 (quoting JA-1443). But this “linkage” does not provide 

                                                 
7 Microsoft’s effort to impugn the affidavits’ validity is an attack on the 

witnesses’ credibility – which is not permitted on summary judgment. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). That effort is also wrong: Utah law 
today is that “‘any relevant evidence must be considered,’” Daines v. Vincent, 190 
P.3d 1269, 1276 (Utah 2008) (citation omitted); see also Levey, 1985 U.S. App. 
LEXIS 27081, at *8 (crediting interpretation presented in contracting party’s 
uncontradicted affidavit); RESTATEMENT (SECOND) OF CONTRACTS § 212 cmt. c 
(1981). Microsoft’s non-Utah authority requiring “objective corroboration” 
concerned the plaintiff’s “self-serving opinion” that an employment evaluation was 
“‘unfair[,] untrue and incorrect.’” Williams v. Giant Food Inc., 370 F.3d 423, 433 
(4th Cir. 2004) (emphasis added), quoted in Microsoft Br. 44 n.5. The affidavits 
are not “self-serving” – none of the witnesses currently works for Novell or 
otherwise stands to gain from this lawsuit, Mr. Graf was Caldera’s agent, and Mr. 
Frankenberg has elsewhere testified against Novell’s proffered interpretation of an 
assignment, see SCO Group, Inc. v. Novell, Inc., 578 F.3d 1201, 1206, 1217 (10th 
Cir. 2009), cert. dismissed, --- U.S. ----, 2010 WL 767041 (Aug. 26, 2010). 
Finally, the APA’s plain text and the contracting parties’ subsequent conduct 
provide “objective corroboration.” 
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the “association” intended by the APA. The Business Application claims asserted 

in the draft complaint, like those asserted in Counts II-V, arose from Microsoft’s 

monopolization of the “applications market,” not the operating system market. JA-

1442-43; Microsoft Br. 41, 43. As Microsoft concedes, Novell “[u]nquestionably 

… retained” such claims. JA-371-72 n.2; Microsoft Br. 35.  

Moreover, Novell’s tentative litigation strategy in 1994 does not support 

Microsoft’s contention that, nearly two years later, Novell intended to assign not 

only DR-DOS and claims for injury to DR-DOS, but also the claim asserted in 

Count I for injury to the unassigned Business Applications. The strategy behind the 

draft complaint was conceived just as the conduct challenged in Count I was 

beginning. Novell Br. 14, 19-21. Novell “always viewed the DOS claims and 

Business Application claims as separate and distinct causes of action,” and the 

piggybacking “idea was later dismissed.” JA-5037 ¶ 9; see also JA-5037-38 ¶ 10. 

II. COUNT I IS NOT BARRED BY RES JUDICATA 

Microsoft contends alternatively that, if the APA did not assign the claim 

asserted in Count I, that claim is res judicata because it was resolved by Caldera’s 

settlement with Microsoft. Microsoft Br. 45. Microsoft fails to carry its burden of 

proving this affirmative defense. Taylor v. Sturgell, 553 U.S. 880, 907 (2008). But 

if there could be any doubt that the factual predicates are absent, there would at 

least be a genuine issue of material fact precluding summary judgment. 
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A. The Caldera Settlement Cannot Bind Novell As A Nonparty 

Microsoft invokes two “exceptions” to the “rule against nonparty 

preclusion.” Taylor, 553 U.S. at 893-95. But neither exception applies, for Caldera 

and Novell did not have a “pre-existing ‘substantive legal relationship[],’” nor was 

Caldera an “adequate representative” – or a representative at all – of Novell. Id. at 

894, 900 (citations omitted).8 All of Microsoft’s evidence relates to “the claims that 

were assigned.” Microsoft Br. 47. The assignment cannot create a substantive legal 

relationship or adequate representation with respect to a claim that was not 

assigned. See RESTATEMENT (SECOND) OF JUDGMENTS § 55(1) & cmt. c (1982) (“A 

judgment for or against the partial assignee does not preclude the assignor from 

bringing an action on the unassigned portion of the obligation.”), cited in Taylor, 

553 U.S. at 894; Esquire Trade & Fin., Inc. v. CBQ, Inc., 562 F.3d 516, 520-21 (2d 

Cir. 2009).  

Caldera’s supposed obligation to sue and its obligation to “share the 

proceeds of that lawsuit with Novell,” Microsoft Br. 47, are thus irrelevant, for 

they covered only the assigned claims. Novell Br. 13; Novell, Inc. v. Canopy 

                                                 
8 Contrary to Microsoft’s present contention that Novell had a “substantial 

stake” in the Caldera litigation, Microsoft Br. 48, Microsoft opposed Novell’s 
motion to intervene in Caldera because Novell’s interest was “really remote.” JA-
2217; JA-2238-40. The court agreed, holding that “Novell has only the most 
tangential, residual, economic interest in the outcome of the litigation.” Caldera v. 
Microsoft Corp., 181 F.R.D. 506, 507-08 (D. Utah 1998). 
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Group, 92 P.3d 768, 770-71 (Utah Ct. App. 2004); JA-2619-20, JA-2624. 

Moreover, by its terms, the Caldera settlement merely released Caldera’s claims, 

which could not have included any unassigned claim. JA-2461 ¶ 2, JA-2463 ¶ 6, 

JA-2465 ¶ 14(a)(i); cf. Microsoft Br. 49. Microsoft misleadingly says, “Caldera … 

purported to settle Novell’s claims along with its own,” Microsoft Br. 28 (emphasis 

added), but the settlement defined “the ‘Novell claims’” to mean the assigned 

claims, JA-2460.9 

B. Count I Is Not Identical To Caldera’s Claims 

Res judicata applies only if the initial and subsequent claims have a 

“‘common nucleus of operative facts,’” that is, they must be “‘related[] in time, 

space, origin, or motivation, and …, taken together, they [would] form a 

convenient unit for trial purposes.’” Bouchat v. Bon-Ton Dep’t Stores, Inc., 506 

F.3d 315, 327 (4th Cir. 2007) (citation omitted). In short, “the claims in the two 

actions [must be] identical.” Id. at 326-27. Tellingly, Microsoft merely calls 

Caldera’s claims and Count I “strikingly similar.” Microsoft Br. 50. Even that is a 

wild exaggeration, made seemingly plausible only by Microsoft’s generic 

                                                 
9 None of Microsoft’s authorities establishes that Count I could be barred 

even though it “could [not] have been brought” by Caldera. Microsoft Br. 52-53; 
see, e.g., Ohio Valley Envtl. Coalition v. Aracoma Coal Co., 556 F.3d 177, 210-11 
(4th Cir. 2009) (unasserted claims later barred only if they “were available to the 
plaintiff at the time of the first suit”), cert. dismissed, --- U.S. ----, 2010 WL 
3260662 (Aug. 19, 2010). 
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descriptions and elisions of central allegations. See id. 50-51.  

Microsoft’s statement that “[b]oth suits allege that Microsoft engaged in 

anticompetitive conduct in the PC operating system market,” id. 50, masks 

important differences. Caldera’s claims actually involved the DOS market, see 

Novell Br. 13, a submarket of the PC operating system market that was plainly 

headed toward obsolescence at the time the Count I conduct occurred. JA-2090 ¶ 1, 

JA-2111 ¶¶ 64, 66. Further, Microsoft was motivated by different threats: 

Microsoft targeted DR-DOS because it was a competitor of Microsoft’s MS-DOS 

operating system; Microsoft targeted the Business Applications because they could 

help existing or future operating systems surmount the applications barrier to entry 

protecting Microsoft’s Windows monopoly. Novell Br. 10-11, 14-18. DR-DOS – 

which was by then no longer a viable competitor – was not even an indirect target 

of Microsoft’s attacks on the Business Applications. Supra 8-11. 

Focusing on allegations relating to Windows 95, Microsoft contends that the 

DR-DOS claims and Count I “encompasse[d] the same June 1994 to March 1996 

period.” Microsoft Br. 50-51. Caldera, however, complained about Microsoft’s 

1993 announcement of its decision to combine MS-DOS and Windows into a 

single product, Windows 95, which was the coup de grace for DR-DOS and led 

Novell to cease developing and marketing DR-DOS in September 1994. JA-2092 

¶ 3(h)-(i), JA-2109-10 ¶ 61; Novell Br. 10-12, 14. In contrast, Novell alleges that 
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beginning in October 1994, Microsoft engaged in a series of actions to delay and 

degrade the functionality of Novell’s Business Applications on Windows 95. 

Novell Br. 19-25. 

In short, Caldera’s claims and Count I are distinct in every significant 

respect – they involve different acts taken during different time periods against 

different lines of business that posed different threats to different Microsoft 

operating systems. Id. 10-11, 14-25, 39-40. Just as there is no meaningful 

“association” between them for purposes of the APA, these claims do not arise out 

of a “common nucleus of operative facts” and are not “identical.” 

III. MICROSOFT’S CONDUCT HARMED COMPETITION IN THE OPERATING 

SYSTEM MARKET 

The only issue here is whether Novell raised a triable question of fact 

whether Microsoft’s anticompetitive conduct “reasonably appear[s] capable of 

[having made] a significant contribution to … maintaining monopoly power” in the 

operating system market.10 See III PHILLIP E. AREEDA & HERBERT HOVENKAMP, 

ANTITRUST LAW ¶ 651g (3d ed. 2008); see also Data Gen. Corp. v. Grumman Sys. 

Support Corp., 36 F.3d 1147, 1182 (1st Cir. 1994). The district court correctly held 

                                                 
10 It is undisputed that Microsoft had monopoly power in the operating 

system market during the relevant period, see JA-384, and Microsoft does not 
dispute the district court’s finding that Novell raised a triable issue of fact that 
Microsoft’s conduct was anticompetitive. See JA-384-89. Thus, under § 2 of the 
Sherman Act, the only remaining issue is whether Novell can show sufficient 
evidence of harm to competition to survive summary judgment. 
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that Novell raised a triable question on this issue of harm to competition, and that 

absent the purported assignment of the claim, this case is ready for trial. Novell’s 

evidence, including Microsoft’s admissions and the opinions of Novell’s 

economics expert, Dr. Noll, shows that Microsoft’s conduct “unfairly tend[ed] to 

destroy competition itself,” Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 458 

(1993), more than satisfying Novell’s burden on harm to competition.  

A. Microsoft Misstates The Controlling Standard 

Microsoft maintains that Novell “must prove that Microsoft’s conduct 

directed at and damaging” the Business Applications – “in and of itself” – “was 

‘intended to and did restrain competition in the PC operating-system market.’” 

Microsoft Br. 54 (emphasis added) (citation omitted). Microsoft would have this 

Court ignore any conduct that injured both Novell and other threats to Microsoft’s 

monopoly, and any anticompetitive effect such conduct indisputably had on the 

entire market. As the district court recognized, Microsoft is demanding that Novell 

“create some ‘hypothetical market place,’ in which none of the other ISVs 

[independent software vendors] or applications had been weakened by 

[Microsoft’s] anticompetitive conduct, and then prove that the conduct at issue 

would still have significantly contributed to anticompetitive harm in that 

hypothetical market.” JA-392 (emphasis added). No court has ever imposed such 

an obligation upon an antitrust plaintiff, and neither law nor economics supports 
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Microsoft’s myopic interpretation of “harm to competition.” Novell need only 

show that Microsoft’s anticompetitive conduct against the Business Applications 

harmed competition in the actual market, as it existed at the time of the conduct.  

“[W]hen evaluating many different instances of conduct by defendant,” as 

here, “the conduct as a whole must always be analyzed, rather than 

compartmentalized, because it is the cumulative impact of the conduct on 

consumers which is the relevant inquiry in a monopolization claim.” Nobody in 

Particular Presents, Inc. v. Clear Channel Commc’ns, Inc., 311 F. Supp. 2d 1048, 

1078 (D. Colo. 2004). In analogous circumstances, courts have focused on the 

cumulative effect of the conduct directed at plaintiff and all other threats, taken as 

a whole, on competition in the market.11 

Dr. Noll followed the same reasoning. Because Microsoft’s conduct injured 

not only Novell, but also other threats to Microsoft’s monopoly, Dr. Noll 

considered the cumulative effect of that conduct on competition in the operating 

                                                 
11 See, e.g., Blue Shield of Va. v. McCready, 457 U.S. 465, 481-83 (1982) 

(defendant insurer injured the market by excluding all psychologists from its plan 
even though there was no showing, as none was required, that excluding any one 
psychologist competitor harmed competition by itself); Reazin v. Blue Cross & 
Blue Shield of Kan., Inc., 899 F.2d 951, 954-55, 964-67 (10th Cir. 1990) (where 
defendant insurer excluded from certain plans a hospital that did business with 
competing insurers, the court considered the injuries suffered by all of the hospitals 
and competing insurers, and not just the targeted hospital, in finding harm to 
competition).  

Case: 10-1482   Document: 37    Date Filed: 10/04/2010    Page: 25



 

21 

system market. JA-4552, JA-4572-73. The district court correctly accepted his 

analysis. JA-392-93. 

For example, Dr. Noll recognized that “[b]ecause office productivity 

applications are extremely important applications, strong cross-platform 

competitors” like Novell’s Business Applications (and Lotus SmartSuite and 

Notes) “reduce the applications barrier to entry.” JA-3669; Novell Br. 14-20. Dr. 

Noll explained that the cross-platform shells12 of Novell’s PerfectOffice and Lotus 

Notes, in particular, served as plausible alternatives to Windows Explorer, through 

which users could launch programs and open files, giving Microsoft “an even 

stronger incentive” to prevent their success. JA-3778; Novell Br. 17-18. 

“Microsoft,” Dr. Noll recognized, “could limit their penetration [as competing 

shells] only by undercutting the demand for the applications products that came 

with” PerfectOffice and Notes, JA-3777-78. Reaching the same conclusion in 

1994, Mr. Gates ordered the withdrawal of the namespace extension APIs. See JA-

1411; Novell Br. 21-22.13  

                                                 
12 A shell is a program that enables a user to launch applications and access 

files. See JA-3687, JA-3776 n.177. A user who worked from the shells of either 
PerfectOffice or Lotus Notes “could conduct all their daily computing activities … 
without having to interact with the underlying operating system,” thereby making 
“Windows less relevant to the user.”  JA-3666, JA-3669, JA-3777-78; JA-3945-47. 

13 Microsoft says that “the parties vigorously dispute the reason” for 
withdrawing the namespace extension APIs. Microsoft Br. 23. This is false. Bill 
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Dr. Noll also observed that PerfectOffice was an “important” distribution 

vehicle for nascent platform technologies such as Netscape Navigator, and “[t]he 

combination of Netscape and PerfectOffice was a threat to become an alternative 

platform for applications programs ….” JA-3669, JA-3752-53; JA-4575-76, JA-

4588-89; Novell Br. 16-18. Accordingly, Dr. Noll found, “[t]he harm to 

competition arising from Microsoft’s conduct against Novell is not limited to the 

effect on Novell. This conduct also harmed Netscape.” JA-4576. Dr. Noll thus 

concluded that Microsoft’s acts reduced competition among applications and 

middleware, and that these acts, when considered under sound principles of 

antitrust law and economics, “harmed competition in operating systems by 

increasing the applications barrier to entry.” JA-3671. 

Microsoft, without legal or economic support, denies the validity of this 

conclusion. See Microsoft Br. 54-58. At Dr. Noll’s deposition, Microsoft’s counsel 

repeatedly asked whether Microsoft’s conduct directed specifically against 

Novell’s Business Applications, “in and of itself,” without taking into account its 

effect on others, had some substantial adverse impact on competition in the 

operating system market. See, e.g., JA-4822-25. Dr. Noll explained that such an 

inquiry was futile, and that he had not “analyzed the case in that way,” because it 

                                                                                                                                                             
Gates explained that, otherwise, Microsoft “can’t compete.” Novell Br. 21-22. At a 
minimum, it highlights issues of fact. 
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assumed that “nothing had been done to Lotus, ... Netscape, [or] to all the other 

competitors’ vendors in those markets.” JA-4822-27. Pressed by Microsoft’s 

counsel, JA-4824-25, Dr. Noll finally offered: 

Had Microsoft behaved differently to all other kinds of 
applications [or] middleware vendors than it behaved towards 
Novell ... deal[ing] with them in a pro-competitive way ... then I 
suspect there would have been no adverse effect of knocking 
Novell out of the industry from the action against Novell, but 
that’s – that’s counter [f]actual. 

JA-4825-26 (emphasis added). 

The district court correctly held that Dr. Noll was not required to prove harm 

to competition in such a hypothetical market, and properly understood Dr. Noll’s 

opinion to show that “Microsoft’s actions toward Novell were a significant 

contributor to anticompetitive harm in the PC operating system market in light of 

the weakened state of other applications and ISVs.” JA-393 (emphasis added). 

Thus, Dr. Noll was not “piggy-back[ing]” on the anticompetitive effect of conduct 

directed at others, as Microsoft falsely implies, Microsoft Br. 57-58. Instead, in 

determining the effect of the conduct that injured Novell on the operating system 

market, Dr. Noll properly “consider[ed] all the characteristics of that market at the 

time, including the condition of other [independent software vendors] and 

applications.” JA-393-94.  
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B. Even Under Microsoft’s Myopic View Of Harm To Competition, 
Genuine Issues Of Material Fact Exist 

Microsoft incorrectly focuses only on the effect of its conduct on a single 

firm, here Novell, and asks, without relevance, if that effect, all by itself, and 

without any regard to the other competitors that Microsoft injured, harmed 

competition. Neither law nor economics supports Microsoft’s myopic 

interpretation,14 but even if they did, there is still sufficient evidence to raise 

genuine issues of material fact about the harm to competition caused solely by the 

destruction of Novell’s Business Applications. 

As Microsoft concedes, harm to competition turns on whether Novell’s 

Business Applications, with their cross-platform and nascent middleware 

technologies, posed a threat to the applications barrier to entry. See Microsoft Br. 

57. The relevant inquiry is thus (1) whether the exclusion of this threat is the type 

of conduct that is reasonably capable of contributing significantly to Microsoft’s 

continued monopoly power and (2) whether Novell’s Business Applications 

reasonably constituted such a threat at the time.15 See United States v. Microsoft 

Corp., 253 F.3d 34, 79 (D.C. Cir. 2001). 

                                                 
14 Such an interpretation requires counter-factual assumptions that were not 

part of Dr. Noll’s analysis. 

15 “When a firm has engaged in anticompetitive conduct, courts should be 
reluctant to demand too much certainty in proving that such conduct caused 
anticompetitive harm because ‘[t]o some degree, “the defendant is made to suffer 
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As to the first, “it would be inimical to the purpose of the Sherman Act to 

allow monopolists free reign to squash nascent, albeit unproven, competitors at 

will – particularly in industries marked by rapid technological advance and 

frequent paradigm shifts.” Id. 

As to the second, Novell has sufficiently shown that its applications were, at 

the very least, both a cross-platform and nascent middleware threat. Citing the 

documents of Mr. Gates and other Microsoft executives, this Court previously 

recognized that Novell’s popular cross-platform Business Applications, like 

WordPerfect, “could provide a path onto the operating-system playing field for an 

actual competitor of Windows,” Novell, 505 F.3d at 308, and thus threaten 

Microsoft’s monopoly. As Novell’s technical expert opined, because WordPerfect 

could run on a variety of operating systems, it was “a cross-platform leader in word 

processing and a potential ally of other developers competing to overcome 

Microsoft’s applications barrier to entry.” JA-3902. 

With respect to the middleware threat, Novell in 1994 introduced its new 

suite of applications, PerfectOffice 3.0, which directly threatened the monopoly 

because it provided capabilities similar to an operating system’s shell, JA-3902-03, 

with integrated middleware enabling users to “live” in PerfectOffice, rather than 

                                                                                                                                                             
the uncertain consequences of its own undesirable conduct.”’” JA-391 (citations 
omitted). 
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Windows. JA-3669. “[T]he PerfectOffice shell, which placed [Novell’s Business 

Applications] in a desktop environment with Netscape and Java,16 exposed still 

more APIs that an ISV could use to write applications to run in the PerfectOffice 

environment, thereby rendering integration with Windows unnecessary.” JA-3769 

(emphasis added). Thus, “a new operating system vendor would need only to 

recruit PerfectOffice to its platform to develop a credible threat to Microsoft’s PC 

operating systems business.” JA-3969. 

In response to Novell’s cross-platform and middleware threat, Mr. Gates 

ordered the destruction of Novell’s “key franchise” Business Applications for the 

purpose of “widening the moat” that protected Microsoft’s monopoly.17 For 

example, Mr. Gates wrote the infamous e-mail previously cited by this Court, 

ordering the withdrawal of the namespace extension APIs from Windows 95, at 

least “until we have a way to do a high level of integration that will be harder for 

[the] likes of [Lotus] Notes, WordPerfect to achieve ….” JA-1411. He admitted 

that “[w]e can’t compete with Lotus and Wordperfect/Novell without this.” Id. 

That same month, Microsoft released a new beta version of Windows 95 that 

                                                 
16 Netscape Navigator and Java were two other cross-platform middleware 

technologies that threatened the applications barrier to entry. See United States v. 
Microsoft Corp., 84 F. Supp. 2d 9, 28-29 ¶¶ 69, 73-75 (D.D.C. 1999).  

17 Microsoft’s anticompetitive conduct that injured Novell is described in 
Novell’s Brief at 14-25. 
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withdrew support for these crucial APIs. JA-419-38. Mr. Gates’ decision, which 

was aimed at injuring both Novell and Lotus, fatally delayed the suite’s launch and 

eliminated significant functionality, JA-2634-35; JA-3408-13, and subsequently 

harmed other developers too, JA-3984 & n.452. 

This Court previously held that Microsoft’s alleged destruction of the 

Business Applications “is plainly an injury to competition.” Novell, 505 F.3d at 

316. The Court validated Novell’s theory that “Microsoft’s activities … were 

intended to and did restrain competition in the PC operating-system market by 

keeping the barriers to entry into that market high.” Id. (emphasis added). 

Voluminous evidence now proves the theory accepted by the Court and is more 

than sufficient to sustain the holding below that Novell is entitled to its day in 

court. 

IV. NOVELL HAS PLEADED AND SHOWN HARM TO ITS GROUPWISE BUSINESS 

Novell alleges claims for harm to all of its “office productivity applications,” 

including claims relating to its e-mail and collaboration software, GroupWise, 

which is indisputably an office productivity application and part of PerfectOffice. 

Because the Complaint cannot rationally be read to exclude GroupWise and 
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because Microsoft’s own actions in discovery strongly belie the district court’s 

finding, this Court should permit Novell’s GroupWise claims to advance.18 

A. The Complaint Is Not Limited To WordPerfect And Quattro Pro 

Microsoft attempts to limit the case to just WordPerfect and Quattro Pro, see 

Microsoft Br. 59, but Novell never defines “office productivity applications” to 

mean word processors and spreadsheets alone. Nothing in Paragraph 24 – “[w]ord 

processing and spreadsheet applications are sometimes referred to herein as ‘office 

productivity applications’” – purports to create such a limitation.19 JA-51. 

The fallacy of Microsoft’s interpretation is most apparent where Novell 

references WordPerfect and other applications together. This language cannot 

reasonably be read to include WordPerfect and only one other application, Quattro 

Pro, while somehow excluding all others. In fact, the Complaint repeatedly refers 

to more than two Business Applications and twice refers to Novell’s entire “‘suite 

of office productivity applications.’” Novell Br. 55 n.14 (quoting Novell’s 

Complaint). 

                                                 
18 The district court’s “surprise,” see JA-210-11, regarding the GroupWise 

allegations is understandable, given that Microsoft only raised statute of 
limitations, standing, and sale-of-claim issues in its motion to dismiss (which is 
why this Court was not previously exposed to them either), but is still clearly 
erroneous, given that 18 months before the summary judgment motions were filed 
the GroupWise claims surfaced before the district court in the motion to compel 
papers. See JA-129; see also JA-10 (Dkt. #87), JA-11 (Dkt. #91, #93). 

19 Nor does Paragraph 8 purport to limit the term. JA-42. 
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Moreover, Microsoft omits key language when quoting Paragraph 150, 

altering its meaning. See Microsoft Br. 60. Paragraph 150 actually provides that 

Novell’s financial harm “is not limited to the amount of profits lost by WordPerfect 

during the period 1994-1996.” JA-100 (emphasis added); see also JA-101 ¶ 155. 

B. Throughout Discovery, The Parties Acted With The Knowledge 
That Count I Includes Harm To GroupWise 

The parties’ – and particularly Microsoft’s – actions during discovery 

also belie Microsoft’s contention,20 and the district court’s finding, that Microsoft 

did not receive fair notice of the GroupWise claim. Novell Br. 56-58; see 

Sundstrand Corp. v. Standard Kollsman Indus., Inc., 488 F.2d 807, 811 (7th Cir. 

1973) (“[I]n deciding whether a complaint fairly notifies a defendant of matters 

sought to be litigated, courts have often looked beyond the pleadings to the pretrial 

conduct and communications of the parties.”).21 

                                                 
20 For example, in July 2005 following the motion to dismiss proceedings 

below, Microsoft initiated fact discovery by propounding 28 document requests 
using the term “office productivity applications,” which Microsoft defined to 
include “email/collaboration software programs” JA-2829. Novell subsequently 
produced upwards of 100,000 documents relating to the GroupWise claims. See 
Novell Br. 56-57. This early effort contradicts Microsoft’s quip regarding a “last-
minute insertion of GroupWise into the case.” Microsoft Br. 61.  

21 Microsoft argues that Novell should have amended its Complaint, 
Microsoft Br. 60, but Microsoft’s conduct confirms no amendment was needed. 
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CONCLUSION 

With respect to Count I, the Court should reverse the judgment and remand 

the case with directions to grant Novell’s motion for summary judgment on 

Microsoft’s defenses and to deny Microsoft’s motion and cross-motion for 

summary judgment. 
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LEXSTAT 15 U.S.C. § 16 
 

UNITED STATES CODE SERVICE 
Copyright © 2010 Matthew Bender & Company, Inc. 

a member of the LexisNexis Group (TM) 
All rights reserved. 

 
*** CURRENT THROUGH PL 111-237, APPROVED 8/16/2010 *** 

 
TITLE 15. COMMERCE AND TRADE   

CHAPTER 1. MONOPOLIES AND COMBINATIONS IN RESTRAINT OF TRADE 
 

Go to the United States Code Service Archive Directory 
 

15 USCS § 16 
 
§ 16.  Judgments  
 
(i) Suspension of limitations.  Whenever any civil or criminal proceeding is instituted by the United 
States to prevent, restrain, or punish violations of any of the antitrust laws, but not including an ac-
tion under section 4A [15 USCS § 15a], the running of the statute of limitations in respect of every 
private or State right of action arising under said laws and based in whole or in part on any matter 
complained of in said proceeding shall be suspended during the pendency thereof and for one year 
thereafter: Provided, however, That whenever the running of the statute of limitations in respect of a 
cause of action arising under section 4 or 4C [15 USCS §§ 15, 15c] is suspended hereunder, any ac-
tion to enforce such cause of action shall be forever barred unless commenced either within the pe-
riod of suspension or within four years after the cause of action accrued. 
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LEXSTAT RESTAT 2D OF CONTRACTS § 212

Restatement of the Law, Second, Contracts
Copyright (c) 1981, The American Law Institute

Case Citations

Rules and Principles

Chapter 9 - The Scope of Contractual Obligations

Topic 3 - Effect of Adoption of a Writing

Restat 2d of Contracts, § 212

§ 212 Interpretation of Integrated Agreement

(1) The interpretation of an integrated agreement is directed to the meaning of the terms of the writing or
writings in the light of the circumstances, in accordance with the rules stated in this Chapter.
(2) A question of interpretation of an integrated agreement is to be determined by the trier of fact if it depends
on the credibility of extrinsic evidence or on a choice among reasonable inferences to be drawn from extrinsic
evidence. Otherwise a question of interpretation of an integrated agreement is to be determined as a question of
law.

COMMENTS & ILLUSTRATIONS: Comment:

a. "Objective" and "subjective" meaning. Interpretation of contracts deals with the meaning given to language and
other conduct by the parties rather than with meanings established by law. But the relevant intention of a party is that
manifested by him rather than any different undisclosed intention. In cases of misunderstanding, there may be a
contract in accordance with the meaning of one party if the other knows or has reason to know of the misunderstanding
and the first party does not. See §§ 200, 201. The meaning of one party may prevail as to one term and the meaning of
the other as to another term; thus the contract as a whole may not be entirely in accordance with the understanding of
either. When a party is thus held to a meaning of which he had reason to know, it is sometimes said that the "objective"
meaning of his language or other conduct prevails over his "subjective" meaning. Even so, the operative meaning is
found in the transaction and its context rather than in the law or in the usages of people other than the parties.

Illustrations:

1. In an integrated agreement A promises to sell and B to buy described real estate. A intends to sell Blackacre; B
intends to buy Whiteacre. The writing reasonably describes Greenacre, and neither party has any more reason that the
other to know of the misdescription. There is no contract.

2. In an integrated agreement A agrees to sell and B to buy certain patent rights. A intends to sell only the rights
under the British patent on a certain invention; B intends also to buy rights under American and French patents. If A
has reason to know that B intends to buy the American rights, B has reason to know that A does not intend to sell the
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French rights, and the language used can be read to cover the British and American but not the French rights, that may
be determined to be the proper interpretation.

b. Plain meaning and extrinsic evidence. It is sometimes said that extrinsic evidence cannot change the plain
meaning of a writing, but meaning can almost never be plain except in a context. Accordingly, the rule stated in
Subsection (1) is not limited to cases where it is determined that the language used is ambiguous. Any determination of
meaning or ambiguity should only be made in the light of the relevant evidence of the situation and relations of the
parties, the subject matter of the transaction, preliminary negotiations and statements made therein, usages of trade, and
the course of dealing between the parties. See §§ 202, 219-23. But after the transaction has been shown in all its length
and breadth, the words of an integrated agreement remain the most important evidence of intention. Standards of
preference among reasonable meanings are stated in §§ 203, 206, 207.

Illustrations:

3. A agrees orally with B, a stockbroker, that in transactions between them "abracadabra" shall mean X Company.
A sends a signed written order to B to buy 100 shares "abracadabra," and B buys 100 shares of X Company. The parties
are bound in accordance with the oral agreement.

4. A and B are engaged in buying and selling shares of stock from each other, and agree orally to conceal the
nature of their dealings by using the word "sell" to mean "buy" and using the word "buy" to mean "sell." A sends a
written offer to B to "sell" certain shares, and B accepts. The parties are bound in accordance with the oral agreement.

c. Statements of intention. The rule of Subsection (1) permits reference to the negotiations of the parties, including
statements of intention and even positive promises, so long as they are used to show the meaning of the writing. A
contrary rule in the interpretation of wills is sometimes stated broadly enough to apply to the interpretation of contracts,
but that rule is subject to exceptions and rests in part on the more rigorous formal requirements to which wills are
subject. Statements of a contracting party subsequent to the adoption of an integration are admissible against him to
show his understanding of the meaning asserted by the other party.

Illustrations:

5. In an integrated agreement A promises B to insert B's "business card" in A's "advertising chart" for a price to be
paid when the chart is "published." The quoted terms are to be read in the light of the circumstances known to the
parties, including their oral statements as to their meaning.

6. In an integrated agreement A contracts to sell "my horse," and B contracts to buy it. A owns two horses. It may
be shown by oral evidence, including statements of the parties, that both A and B meant the same horse.

d. "Question of law." Analytically, what meaning is attached to a word or other symbol by one or more people is a
question of fact. But general usage as to the meaning of words in the English language is commonly a proper subject
for judicial notice without the aid of evidence extrinsic to the writing. Historically, moreover, partly perhaps because of
the fact that jurors were often illiterate, questions of interpretation of written documents have been treated as questions
of law in the sense that they are decided by the trial judge rather than by the jury. Likewise, since an appellate court is
commonly in as good a position to decide such questions as the trial judge, they have been treated as questions of law
for purposes of appellate review. Such treatment has the effect of limiting the power of the trier of fact to exercise a
dispensing power in the guise of a finding of fact, and thus contributes to the stability and predictability of contractual
relations. In cases of standardized contracts such as insurance policies, it also provides a method of assuring that like
cases will be decided alike.

e. Evaluation of extrinsic evidence. Even though an agreement is not integrated, or even though the meaning of an
integrated agreement depends on extrinsic evidence, a question of interpretation is not left to the trier of fact where the
evidence is so clear that no reasonable person would determine the issue in any way but one. But if the issue depends

Page 2
Restatement of the Law, Second, Contracts, § 212

Case: 10-1482   Document: 37    Date Filed: 10/04/2010    Page: 45



on evidence outside the writing, and the possible inferences are conflicting, the choice is for the trier of fact.

REPORTERS NOTES: Former §§ 230 and 231 are entirely rewritten to accord with Uniform Commercial Code §§
1-205, 2-202 and 2-208. Subsection (2) is new. See 4 Williston, Contracts §§ 606-17 (3d ed. 1961); 3 Corbin,
Contracts §§ 535-45, 554-60, 579 (1960 & Supp. 1980); 9 Wigmore, Evidence §§ 2458-78 (3d ed. 1940); Patterson,
The Interpretation and Construction of Contracts, 64 Colum. L. Rev. 833 (1964).

Comment a. Supporting the proposition that a party's external manifestations must prevail over his private and
unexpressed meaning are, e.g., Grant v. North River Ins. Co., 453 F. Supp. 1361 (N.D. Ind. 1978); and Goddard v.
South Bay Union High School Dist., 79 Cal. App.3d 98, 144 Cal. Rptr. 701 (1978). Cases making a bald
"objective-subjective" distinction often refuse to go further unless an ambiguity is facially apparent, e.g., Berman,
Fichtner & Mitchell, Inc. v. Kahn, 573 S.W.2d 869 (Tex. Civ. App. 1978); Kreis v. Venture Out in America, Inc., 375 F.
Supp. 482 (E.D. Tenn. 1973). This approach is deemed simplistic, for the reason stated in this Comment and Comment
b. Illustration 1 is new; see 3 Corbin, Contracts § 539 (1960); § 20. Illustration 2 is a revision of Illustration 1 to
former § 230; compare Preston v. Luck, 27 Ch. Div. 497 (1884).

Comment b. See generally Stoops v. Smith, 100 Mass. 63 (1868); Saltzman v. Barson, 239 N.Y. 332, 146 N.E. 618
(1925); Hurst v. W.J. Lake & Co., 141 Or. 306, 16 P.2d 627 (1932); National City Bank of N.Y. v. Goess, 130 F.2d 376
(2d Cir. 1942). Anderson v. Kammeier, 262 N.W.2d 366 (Minn. 1978) (quoting from this Comment in Tentative Draft).
Compare the debate between the majority and dissent in C. & A. Constr. Co. v. Benning Constr. Co., 509 S.W.2d 302
(Ark. 1974), over the role of extrinsic evidence in ascertaining "latent ambiguities" in written instruments; and the
discussion of this issue in Intertherm, Inc. v. Coronet Imperial Corp., 558 S.W.2d 344, 350-51 (Mo. Ct. App. 1977). The
"plain meaning" approach rejected by this Section is exemplified by Canter v. Lindsey, 575 S.W.2d 331 (Tex. Civ. App.
1978); and Kreis v. Venture Out in America, Inc., 375 F. Supp. 482 (E.D. Tenn. 1973). Illustration 3 is based on
Illustration 1 to former § 231. Illustration 4 reverses the result of Illustration 2 to former § 231; see 3 Corbin, Contracts
§ 540 (1960); 9 Wigmore, Evidence §§ 2461-63 (3d ed. 1940); cf. Winegar v. Smith Inv. Co., 590 P.2d 348 (Utah
1979).

Comment c. The rule of exclusion stated in former § 230 is abandoned. See 3 Corbin, Contracts § 543 (1960 &
Supp. 1980). Illustration 5 is based on Illustration 2 to former § 230 and Stoops v. Smith, 100 Mass. 63 (1868).
Illustration 6 is based on Illustration 3 to former § 231.

Comments d and e. See 4 Williston, Contracts § 616 (3d ed. 1961); 3 Corbin, Contracts §§ 554, 595 (1960 & Supp.
1980); 9 Wigmore, Evidence § 2556 (3d ed. 1940); C & J Fertilizer, Inc. v. Allied Mut. Ins. Co., 227 N.W.2d 169 (Iowa
1975), citing this Section in Tentative Draft; Winegar v. Smith Inv. Co., 590 P.2d 348 (Utah 1979); Meyers v. Selznick
Co., 373 F.2d 218 (2d Cir. 1966).

CROSS REFERENCES: ALR Annotations:

Excess of payment for one period as applicable to subsequent period under contract or mortgage providing for
periodic payments. 89 A.L.R.3d 937.
Person who signs contract but is not named in body thereof as party to contract and liable thereunder. 94 A.L.R.2d 691.
Admissibility of parol evidence as to limitation on cost of structure in builder's action on written cost-plus-fee
construction contract. 84 A.L.R.2d 1324.
Implied obligation of purchaser or lessee to conduct search for, or to develop or work premises for, minerals other than
oil and gas. 76 A.L.R.2d 721.
What constitutes "accounts receivable" under contract selling, assigning, pledging, or reserving such items. 41 A.L.R.2d
1395.

Digest System Key Numbers:

Page 3
Restatement of the Law, Second, Contracts, § 212

Case: 10-1482   Document: 37    Date Filed: 10/04/2010    Page: 46



Contracts 150, 176(1, 3)
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LEXSTAT RESTAT 2D JUDGMENTS 55

Restatement of the Law, Second, Judgments
Copyright (c) 1982, The American Law Institute

Case Citations

Rules and Principles

Chapter 4 - Parties and Other Persons Affected by Judgments

Topic 2 - Substantive Legal Relationships Resulting in Preclusion

Restat 2d of Judgments, § 55

§ 55 Assignor and Assignee

Except with respect to a holder in due course of a negotiable instrument:
(1) A judgment in an action by either the assignee or the assignor against the obligor of an obligation that has
been assigned precludes a subsequent action on the obligation by the other of them if the person maintaining the
action had power to discharge the obligation.
(2) The determination of issues in an action by or against either assignee or assignor is not preclusive against the
other of them in a subsequent action, except that:

(a) If an action has been brought by the assignor before the assignment and a subsequent action is brought
by the assignee on the same obligation, the assignee is precluded in such an action from relitigating the issues
determined therein in the action by the assignor, in accordance with § 43; and

(b) If there is a further relationship between the assignee and assignor from which preclusion may arise,
such as a right of indemnification, there is preclusion in accordance with the rules governing that relationship.

COMMENTS & ILLUSTRATIONS: Comment:

a. Rationale. Under the law governing assignments, generally speaking the obligee of an obligation is the only one
who may discharge the obligation unless the obligation has been assigned and notice of the assignment given to the
obligor. See Restatement, Second, Contracts §§ 316-343. When notice of the assignment has been given, in general
only the assignee may thereafter discharge the obligation. Id., § 338. Under certain conditions, however, the assignor
has power to discharge the obligation after notice of the assignment has been given and the assignee may have that
power even if the assignment is technically imperfect. Id., § 338(2), (3), (4). Essentially similar criteria determine
whether a revocation of a gratuitous assignment restores to the assignor his dominion over the obligation. Id., § 332.

The operation of these rules determines who may enforce the obligation by action. An action by that person if
successful effects a transformation of the claim into a judgment and if unsuccessful extinguishes the claim, and is in
either event conclusive. If the action is brought by the assignee in the name of the assignor, as it may under the
procedural rules in many jurisdictions, it is conclusive on both under the conditions stated in § 37, Comment c (as to the
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assignor) and § 39 (as to the assignee). If the action is brought by one who lacks authority to discharge the obligation
(for example, an assignor after notice of assignment), it is the obligor's responsibility to raise that issue; if he fails to do
so, the judgment does not discharge him, just as he would not be discharged by making a voluntary payment to the
assignor after notice. If the obligor is in doubt as to whom the obligation is owed, he may use interpleader or a
comparable remedy. See Restatement, Second, Contracts § 339.

b. Assignment after action commenced. An obligation may be assigned after an action on the obligation has been
commenced. If the obligor is given notice of the assignment, the action must be dismissed on his initiative or continued
with a substitution of the party plaintiff or with the assignor as the nominal party. In any such event, the obligor is
protected against the possibility of double liability. If notice of the assignment is not given, the assignor retains the
power of discharge and the eventual judgment is therefore preclusive on the assignee. If the obligor is aware of the
events occurring after commencement of the action, even if not given such notice of them as required under the law of
assignments, see Restatement, Second, Contracts § 338, Comment e, he may be denied the right to claim discharge
through the judgment. See § 44 for the rule applicable in such circumstances.

c. Partial assignment. When a part of an obligation is assigned, the rule of this Section applies to that part as
though it constituted the entire obligation. See Restatement, Second, Contracts § 326(1). A judgment for or against the
partial assignee does not preclude the assignor from bringing an action on the unassigned portion of the obligation. The
obligor may, however, object to an action being maintained on the partial assignment unless all persons holding
interests in the original obligation are joined as parties. See Restatement, Second, Contracts § 326(2). If they are
thereupon joined, they are bound. On the other hand, if separate actions are permitted and judgment is against the
obligor in the first action, the issues determined therein are conclusive against him under the rule of § 29.

d. Issue preclusion. An assignor and assignee of an obligation stand in the same relation to each other as a
transferor and transferee of other property. The rule of § 43 therefore applies to them.

Illustration:

1. S agrees to supply B with 1,000 tons of "coking coal" per year for 10 years. Following delivery of the first
year's coal, B brings an action against S for damages alleging that the coal delivered was not of the quality required by
the contract. Judgment is for S. B assigns his interest in the contract to C. C is bound by the determination that coal of
the quality involved in the first delivery conforms to the contract.

Issue preclusion may also result from the fact that in connection with the assignment there arose, by agreement
between the assignor and assignee or by operation of law, the relationship of indemnitor and indemnitee or warrantor
and warrantee. When such a relationship exists, and the assignor is given the requisite notice of the action by the
assignee to enforce the obligation, the assignor is bound by the determinations in the assignee's action.

Illustration:

2. A assigns to B a promissory note payable by D. B brings an action on the note, which D defends on the ground
that A failed to perform the promise upon which D's obligation was conditional. B gives A notice of the action and D's
defense. Judgment is for D. In B's action against A for indemnity, A is bound by the issues determined in the first
action.

e. Holder in due course of a negotiable instrument. A holder in due course of a negotiable instrument may be able
to enforce the obligation therein notwithstanding that an action has previously been brought on the obligation,
depending on whether the facts known to him at the time he acquired the obligation put him on notice of a defense to
the obligation. See Uniform Commercial Code §§ 3-302, 3-304, 3-305, and 3-602. The rule of this Section does not
impair that right.

REPORTERS NOTES: (§ 104, Tent.Draft No. 3.) This Section is in concept similar to § 104 of the first Restatement
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in recognizing that the preclusive effect of a judgment in an action by an assignor or assignee is derivative from the
rules of contract law regarding discharge of an obligation that has been the subject of an assignment. Inasmuch as the
rules of contract law have substantially changed and are now rather complex, the present formulation of the res judicata
rule simply incorporates them by reference.

Comment a. On the rights of the assignor and assignee regarding enforcement of the obligation, see generally
Gilmore, The Assignee of Contract Rights and His Precarious Security, 74 Yale L.J. 217 (1964). When the situation is
such that either the assignor or the assignee may discharge the obligation, they are in effect co-obligees and governed by
the rule stated in § 53. That a judgment in an action by the assignor before the assignment precludes an action by the
assignee after the assignment, see Lesser v. Migden, 328 F.2d 47 (2d Cir. 1964) (merger); United States v. New York
Terminal Warehouse Co., 233 F.2d 238 (5th Cir. 1956) (bar); Westgate v. Maryland Cas. Co., 147 F.2d 177 (6th Cir.
1945) (bar); Le Duc v. Normal Park Presb. Church, 142 F.2d 105 (7th Cir. 1944), cert. denied, 323 U.S. 729, 65 S.Ct.
65, 89 L.Ed. 585 (1944) (bar); Kapelovitch v. White, 230 Mich. 427, 203 N.W. 134 (1925); Gwynn v. Wilhelm, 226 Or.
606, 360 P.2d 312 (1961) (merger); cf. Country Mut. Ins. Co. v. Regent Homes Corp., 64 Ill.App.3d 666, 20 Ill.Dec.
538, 380 N.E.2d 516 (1978) (bar); Messerlian v. Goodness, 75 R.I. 203, 65 A.2d 42 (1949). That a judgment in an action
by the assignee after assignment precludes an assignor who obtains dominion over the obligation by reassignment, see
Lesser v. Migden, supra.

Comment b. On preclusion of an assignee to whom the claim was transferred after action was commenced by the
assignor and prosecuted with the knowledge of the assignee, see Spargur v. Dayton Power & Light Co., 152 N.E.2d 918
(C.P.Ohio 1958), aff'd, 109 Ohio App. 37, 163 N.E.2d 786 (1959). For a case recognizing the rule, but refusing to apply
it when the court in the first action expressly reserved the question of the assignee's rights, see Capital Investors Co. v.
Executors of Estate of Morrison, 484 F.2d 1157 (4th Cir. 1973).

Comment c. For application of a rule of compulsory joinder when an action was brought upon a partial assignment,
see Zurcher v. Modern Plastic Mach. Corp., 24 N.J.Super. 158, 93 A.2d 778 (1952), aff'd, 12 N.J. 465, 97 A.2d 437
(1953). When a claim has been partially assigned and a separate action brought on one of the thus severed claims a
judgment in that action does not preclude an action by the holder of the other part of the claim. Smith v. Copiah County,
232 Miss. 838, 100 So.2d 614 (1958). That issues resolved against the obligor are conclusive in the second action, cf.
Stafford v. Yerge, 139 Cal.App.2d 851, 294 P.2d 721 (1956); McCormick v. Bodeker, 119 Fla. 20, 160 So.2d 483
(1935).

Comment d. On issue preclusion with respect to issues determined in a judgment rendered in an action involving
the assignor before the assignment, see Merchants Corp. of America v. Nine Thousand Six Hundred Fifty-Five Long
Tons, etc., 238 F.Supp. 572 (S.D.Tex.1965); McCormick v. Bodeker, supra; Grapel v. Handel, 88 N.Y.S.2d 138 (1949)
(with which compare Illustration 1). That issues determined in an action involving the assignor after the assignment are
not binding on the assignee, see Wight v. Chandler, 264 F.2d 249 (10th Cir. 1959); Industrial Credit Co. v. Berg, 388
F.2d 835 (8th Cir. 1968).

On the preclusion of indemnitors and warrantors, see Citizens Nat. Trust & Sav. Bank v. United States, 270 F.2d
128 (9th Cir. 1959) (warrantor); United States v. University Nat. Bank, 228 F.Supp. 418 (N.D.Ill.1964) (on which
Illustration 2 is based) (same); Montana Coal & Iron Co. v. Hoskins, 88 Or. 523, 172 P. 118 (1918) (indemnitor);
Uniform Commercial Code §§ 3-414 through 3-417. See also Personal Loan & Finance Co. v. Kinnin, 56 Tenn.App.
481, 408 S.W.2d 662 (1966).

Comment e. There is little decisional authority on the special rights of the holder in due course of a negotiable
instrument. For a situation in which knowledge of the prior action was a basis for precluding a subsequent action on a
negotiable instrument, see Peebles v. Henderson, 191 Ga. 613, 13 S.E.2d 345 (1941).

CROSS REFERENCES: Digest System Key Numbers:
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