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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

The SCO Group, Inc., et al.,  

Debtors. 

_ 

Case No.: 07-11337 (KG) 
(Jointly Administered) 

Chapter 11 

Docket Ref. Nos. 1141, 1161 and 
1184 

 
RESERVATION OF RIGHTS OF HEWLETT-PACKARD COMPANY  

REGARDING DEBTORS’ NOTICE OF CURE AMOUNTS IN CONNECTION  
WITH THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS  

AND UNEXPIRED LEASES  
 

 Hewlett-Packard Company (“Hewlett-Packard”), by and through its undersigned counsel, 

hereby submits this reservation of rights (“Reservation of Rights”), in connection with the Notice 

of Cure Amounts in Connection with the Assumption and Assignment of Executory Contracts 

(“Notice”) [docket No. 1184] filed by the Edward N. Cahn, Esq. (“Trustee”), the Chapter 11 

Trustee in the above captioned jointly administered Chapter 11 bankruptcy cases.  In support of 

its Reservation of Rights, Hewlett-Packard respectfully represents as follows: 

BACKGROUND 

 1. Since the early 1980’s Hewlett Packard and one or more of the above-captioned 

Debtors have been parties to a number of contracts and agreements.  Additionally, as a result of 

mergers with and acquisitions of various entities, Hewlett Packard has become a counter-party to 

contracts and agreements with the Debtors.    

 2. Some of those contracts have expired; some remain executory.  Because some of 

those contracts are more than 20 years old, Hewlett-Packard has not been able, despite diligent 

searches to locate all of them them.   
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 3. Prior to the petition date in the above-captioned bankruptcy cases, Hewlett-

Packard and one or more of the above-captioned Debtors were parties to litigation concerning 

their respective rights to certain intellectual property.  That litigation was resolved by the parties 

entry into a Release of Unix Claims and Agreement dated as of August 15, 2003 (“Release”). 

 4. In connection with the Trustee’s motion to sell substantially all of the Debtors’ 

assets in this case, Hewlett-Packard’s counsel advised the Trustee’s counsel of Hewlett-

Packard’s concern that the purchaser of the Debtors’ assets recognize the effects of the Release.   

 5. The Trustee understood Hewlett-Packard’s concerns.  Consistent with Hewlett-

Packard’s concerns, the Trustee agreed that the proposed form of Order approving the sale “will 

make it clear that the Buyer is bound by the terms of [the Release].  See the Omnibus Response 

of the Chapter 11 Trustee to Reservations of Rights and Informal Comments Regarding the 

Motion of the Chapter 11 Trustee for Order (1) Authorizing the Marketing, Auction and Sale of 

Substantially All of the Debtors’ Software Business Assets Consistent with Form Asset Purchase 

Agreement and Free of Clear of Liens, Claims and Encumbrances, (2) Authorizing Assumption, 

Assignment, and Sale of Certain Executory Contracts and Unexpired Leases, (3) Approving 

Bidding Procedures in connection with Auction, (4) Establishing Sale Hearing Date, and (5) 

Granting Related Relief filed in these jointly administered Chapter 11 bankruptcy on August 19, 

2010.  [Docket No. 1156, para. 7, p. 7]  

 6. On October 15, 2010, the Trustee filed the Notice.  A copy was subsequently 

served on Hewlett-Packard.  Several Exhibits attached to the Notice list contracts between the 

Debtor and Hewlett-Packard the Trustee seeks to assume and assign to the buyer of the Debtors’ 

Assets.  Copies of those pages listing Hewlett-Packard contracts to be assumed have been 

attached as Exhibit A to this Reservation of Rights for the Court’s convenience. 



  #1582792 v1 

 -3- 108627-70071 

 7. Despite a diligent search by Hewlett-Packard personnel, Hewlett-Packard has not 

been able to determine completely which of its contracts with the Debtors will be assumed and 

assigned to the Debtors.  Hewlett-Packard has located several contracts that it cannot match to 

the lists of Hewlett-Packard contracts the trustee proposes to assume and assign which were 

included in the Exhibits to the Notice.   

 8. For example, Hewlett-Packard has been unable to locate a copy of the Source 

License Agreement purportedly between Hewlett-Packard and Debtor SCO Group, Inc. that the 

trustee seeks to assume and assign.  Hewlett-Packard has requested a copy of that agreement 

from the Trustee, but has not yet received it.   

 9. The Trustee’s counsel has forwarded copies of 7 agreements the Trustee proposes 

to assume and assign to the buyer of the Debtors assets.  Those contracts are as follows: 

 i. AT&T Technologies, Inc. Software Agreement (SOFT-00044), dated May 29,  
  1984;  
 
 ii. AT&T Information Systems Inc. Sublicensing Agreement (SUB-00044-3) (dated  
  June 29, 1987); 
 
 iii. UNIX Europe Software Agreement (SOFT-UK-0023) (dated May 8, 1986); 
 
 iv. AT&T Informatino Systems Inc. Software Agreement (F-SOFT-0223) (dated July 
  15, 1987);  
 
 v. AT&T UNIX Europe Limited Sublicensing Agreement (SUBL-UK-0024) (dated  
  January 8, 1988); 
 
 vi. The Santa Cruz Operation Inc. OEM Distribution Agreement (dated June 26,  
  1987); and  
 
 vii. Project Statement #5, Product Development, Gemini Hot Plug PCI (dated   
  November 19, 1997). 
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 10. However, there remain numerous Hewlett-Packard agreements the Trustee seeks 

to assume and assign listed on the Exhibits to the Notice, which Hewlett-Packard cannot match 

to contracts it has located.   

 11. Counsel for the Trustee and Hewlett-Packard have been attempting to identify the 

contracts actually being assumed, but have not been able to reach a resolution. 

 12. Hewlett-Packard can state, however, that there is nothing due and owing to 

Hewlett-Packard on any of its contracts with the Debtors.   

RESERVATION OF RIGHTS 

 13. Under the circumstances, except for the contracts identified in paragraph 9 above 

and excepts as necessary to give full effect to the Release, the Trustee cannot assume and assign 

any of the Debtors’ contracts with Hewlett-Packard that have not been identified. 

 14. Moreover, the assumption and assignment of any Hewlett-Packard agreements 

must be subject to the Release.    

 WHEREFORE, Hewlett-Packard consents to the assumption and the assignment of the 

contracts identified in paragraph 9 above, provided that the purchaser of the Debtor’s assets is 

bound by the terms of the release, but respectfully prays that:  (i) the Trustee the Trustee be 

prohibited from assuming and assigning any contracts between the Debtors and Hewlett-Packard 

unless they are identified or are necessary to give full effect to the Release; and (iii) that the  
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Trustee’s assumption and assignment of any such contracts between the Debtors and Hewlett-

Packard be subject to the terms of the Release. 

      Respectfully submitted, 
 
 
Dated: November 23, 2010        By: /s/ William R. Firth, III    
      William R. Firth, III, Esq. (Bar No. 4356) 

GIBBONS P.C. 
1000 N. West Street 
Suite 1200 
Wilmington, DE  19801-1058 
Telephone:  (302) 295-4875 
Facsimile:  (302) 295-4876 
E-mail:  wfirth@gibbonslaw.com 


