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EXHIBIT D



NEIGER LLP 
ATTORNEYS AT LAW 

 
317 MADISON AVENUE 

 21ST
 FLOOR 

NEW YORK NY 10017 

TEL: 212-267-7342  FAX: 212-918-3427 

www.neigerllp.com 

 

VIA E-MAIL  

March 4, 2011 

Blank Rome LLP 

1201 Market Street 

Suite 800 

Wilmington, DE 19801 

Attn: Bonnie Glantz Fatell, Esq. 
 

  Re:  The SCO Group, Inc. et al., Case No. 07-11337(KG) 

Default of Secured Super-Priority Credit Agreement 

  

Dear Ms. Fatell: 

I am in receipt of your letter dated May 3, 2011, wherein you cite the provisions of the collateral 

agent agreement as evidence that Leap Tide Capital Management, Inc. is prohibited from taking 

any action to enforce the terms of the DIP Agreement.  The provisions to which you refer are 

contrary to those contained in the Bankruptcy Court’s Order (I) Authorizing Debtors’ Estates to 

Obtain Postpetition Financing and to Grant Security Interests and Superpriority Administrative 

Expense Status and Use Cash Collateral Pursuant to 11 U.S.C. §§ 105, 363(c), 364(c), 364(e) 

and 507(b); (II) Modifying Automatic Stay Pursuant to 11 U.S.C. § 362; and (III) Granting 

Other Relief (the “DIP Order”), dated March 5, 2010.  In particular, paragraph 15 of the DIP 

Order provides the following: 

So long as the Obligations (as defined under the Credit Agreement) are 

outstanding, the happening of any Event of Default, as such term is defined in 

Article VII of the Credit Agreement, and during the continuance of any Event of 

Default, without further order of, application to, or action by, this Court, the 

Lenders: (a) may by notice to the Debtors declare that all the Lenders’ portion of 

the commitment be terminated, whereupon any and all obligations of the Lenders 

to make a portion of the Loan shall immediately terminate; and (b)  may by notice 

to the Debtors, declare the Loan, all Basic Interest and Default Interest owed 

thereon and all other amounts and Obligations payable under the Credit 

Agreement in respect thereof to be forthwith due and payable, whereupon the 

Loan, all such interest and such amounts and Obligations, shall become and be 

forthwith due and payable.  In addition, subject solely to any requirement of the 

giving of notice by the terms of this Order, the Debtor shall have a period of five 

(5) business days in which to either cure the Default or obtain a scheduled court 

hearing with regard to the Default.  In the event the Debtor fails to either cure the 



Default or obtain a scheduled court hearing with regard to the Default, the 

automatic stay provided in Bankruptcy Code section 362 shall be deemed 

automatically vacated without further action or order of this Court, and the 

Lenders shall be entitled to exercise all of their respective rights and remedies 

under the Loan Documents, including all rights and remedies with respect to the 

Collateral as provided in the Loan Documents….  

DIP Order, ¶ 15 (emphasis added). 

The DIP Order defines the term “Lenders” as “Seung Ni Capital Partners, L.L.C., as 

Lender, and the other lenders from time to time party thereto.”  DIP Order, page 1 

(emphasis added).  The DIP Order further provides that “in the event there is any 

irreconcilable inconsistency between the provisions of this Order and the Credit 

Agreement, the provisions of this Order shall govern.”  DIP Order, ¶ 20.  The DIP Order 

accordingly does not bar the Lenders, including Leap Tide Management, Inc., from 

exercising their rights and remedies under the DIP Agreement.     

Notwithstanding, this firm has been retained by Richard J. Yarro III, as collateral agent, 

to pursue all remedies in the event of a default.  In light of the lack of any production of 

information thus far, my clients have determined to not extend the deadline to cure any 

defaults past the already extended deadline.  As a courtesy, my clients agreed to not take 

any action until after the scheduled call on Monday, May 9, 2011.  Note, however, that   

unless all defaults are fully cured by the deadline, my clients may pursue all 

remedies available to them if they determine to do so after the May 9
th

 call.  If the 

call does not go forward as scheduled, my clients may begin pursuing their remedies on 

or after close of business, Monday, May 9, 2011.  As set forth in my previous letter, my 

clients request that no monies or assets leave the estate until further notice. 

Please provide us with immediate notice of any court hearing scheduled in respect of this 

matter.  You will note that the Borrower agreed to indemnify the Lenders for expenses 

“incurred by the Lender in connection with the enforcement or protection of its rights in 

connection with this Agreement.”  DIP Agreement, ¶ 8.05.  The Borrower also agreed to 

waive claims against the Lenders.  DIP Agreement, ¶ 8.05(c).   

 

Sincerely yours, 

 

Edward E. Neiger, Esq. 

cc:  Edward N. Cahn, Esq. 

 Mr. Richard J. Yarro III 

  




