From: Andy Rubin <arubin@google.com>
Sent: Wed Mar 29 2006 09:31:58 PST
Vineet Gupta - OEM Software Sales CTO/Worldwide SE Director <vineet.gupta@sun.com>;Matt

To: Marquis <matt.marquis@sun.com>
CcC:
Subject: Revised agreement

Attachments: Armstrong-CDLAv7 32906.doc

Importance: Normal

Priority: Normal
Sensitivity: None
Vineet and Matt,

Enclosed is a revised agreement with comments from our attorney.
Let's meet to discuss.

Overall, there were 2 instances of modifications that are different
than our original conceptual agreement. I don't want these to
surprise you -- I have had numerous internal conversations at the
highest level and will explain our reasoning when we meet.
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COLLABORATION DEVELOPMENT AND LICENSE AGREEMENT

| { Formatted: Font: Times New Roman

THIS COLLABORATION DEVELOPMENT AND LICENSE AGREEMENT, including
the Exhibits, either executed by the parties the same date hereof or later executed pursuant to the
terms hereto (this “Agreement”) is made by and between Sun Microsystems, Inc., a Delaware
Corporation, having its principal place of business at 4140 Network Circle, Santa Clara,
California, 95054 (*“Sun™), and Google Inc, a Delaware --——---—---—---—corporation, having its
principal place of business at 1600 Amphitheater Parkway, Mountain
View, California, 94043 (“Google™) (individually a “Party” or collectively the “Parties”), and is

effective as of the --- day of ---------- , 2006 (the “Effective Date™).

RECITALS

| { Formatted: Font: Times New Roman

WHEREAS Sun 1s engaged, mter alia, in the development, sale and distribution of certain Java
Platform technologies and products;

WHEREAS, Google is engaged, inter alia, in the development and distribution of a Linux-based
operating system and applications related to its online services;

| { Formatted: Font: Times New Roman

WHEREAS the Parties wish to work together to facilitate the joint development of a
Java/LinuxOS software stack targeted at mobile devices, which will be jointly architected and
which will be delivered under an agreed Open Source Model and under a commercial model by
Sun; and

| ),/-{Formatted: Font: Times New Roman

WHEREAS the Parties desire to license to one another certain rights with respect to said
technologies and software programs to facilitate such development, all on the terms and
conditions set forth herein and in the Project Plan to be adopted by the Parties.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants, promises,
and undertakings set forth herein, and for other good and valuable consideration, the Parties agree
as follows:

1. DEFINITIONS
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1.26, _“Confidential Information” means information as described m Exhibit A hereof. {Formatted: Font: Times New Roman

7 R . -

137 “Derivative Work? means a work (including without limitation designs, ideas, | Formatted: Font: Times New Roman
inventions, works of authorship, technical information, processes, schematics, know-how, and \’{FOV"‘atted: Font: Times New Roman

A

other technology) created, conceived, developed, or derived by or for a Party which makes use of
or incorporates all or any elements of the other Party’s Technology, such as a revision,
modification, improvement, translation, abridgement, condensation, expansion, collection,
compilation, or any other form including a new work, in which such Technology or elements
thereof may be recast, transformed, or adapted. Each such work or component thereof shall be
considered a “Derivative Work™ only to the extent that the preparation, use, copying, display,
and/or distribution of such work, or components thereof, in the absence of this Agreement or
other authorization from the owner of the pre-existing work, would constitute an infringement of
such owner’s Intellectual Property Rights.

e _,/{Formatted: Font: Times New Roman

1.48 “Developed Software” means the Google Developed Software and the Sun { Formatted: Font: Times New Roman

Developed Software and the Jointly Developed Software developed under the Project Plan by
Sun and/or Google during the Development Period, including any Error Corrections and Updates
developed during the Term (as defined in Section 12.1), and all related Documentation.

R /,,»'{Formatted: Font: Times New Roman

1.539 “Development Period” means the period beginning on the Effective Date, and { Formatted: Font: Times New Roman

{ Formatted: Font: Times New Roman

1.618, “Documentation” means the documentation defined in the Project Plan, and any :,»»{Formatted: Font: Times New Roman

other documentation which the Parties agree, currently and hereafter from time to time, n
writing, to treat as Documentation under this Agreement, including documentation necessary to
use the Developed Software, together, in each case, with any updates, derivatives, modifications,
or enhancements thereto.

’ e _[ Formatted: Font: Times New Roman, 12 ]
1.7+, “Error” means any reproducible failure of the Developed Software to conformin LBt

any material respect to the Specifications therefor, as the same may be amended and/or { Formatted: Font: Times New Roman, 12 ]
supplemented from time to time. Pt
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1.812, “Error Correction” means either a modification to the Developed Software that, . {Formatted: Font: Times New Roman |

when made or added to the Developed Software, establishes material conformity to the current
Specifications and Documentation therefor, or a procedure or routine that eliminates the practical
adverse effect of an Error in the regular operation of the Developed Software.

1.9 “Google Architecture” means the general organizational structure and the it { Formatted: Indent: First line: 0.5"

manner of mteraction of the Google Pre-Existing Technology.
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1.10__ “Google Branded Handset” means a production manufactured handset design
built specifically to incorporate the Open Source Stack that prominently displays the Google logo

as its only brand.

1.11  “Google Developed Software” means the software. to be developed by Google

under this Agreement in conformance with the Specifications. and Error Corrections and Updates

thereto developed during the Term.

1.12  “Google Technology” means the Technology (exclusive of Google Tools) owned :

or licensed (with the right to sublicense) by Google. and provided to Sun as identified in the
Project Plan, which includes the Google Developed Software and Google Pre-Existing
Technology as identified in the Project Plan, and Error Corrections and Updates thereto
developed during the Term. Google Technology shall not include third party software and such
third party software shall be governed by the applicable license agreements.

1.13  “Google Tools” means those tools owned or licensed by Google (with the right to
sublicense by Google) and provided under the Project Plan.

1.14 “Go To Market Plan” means such terms as provided on a post-execution exhibit
(“Exhibit C) to be agreed upon by the Parties. relating to the joint marketing efforts to be
undertaken by the Parties to promote the Open Source Stack.

1.153 “Governance Model” means such terms as provided on a post-execution exhibit
(“Exhibit B”) to be agreed upon by the Parties, relating to the policies and procedures for partner
engagement, as well as management and hosting of the Open Source Stack for a community of
open source developers.

1.16 “Integration Architecture” means the general organizational structure and the
manner of mteraction of the Developed Software.

P i

applications, and patent rights; (b) rights associated with works of authorship including
copyrights, copyright applications, copyright restrictions, mask work rights, mask work
applications, mask work registrations and “moral” rights; (c) rights relating to the protection of
trade secrets and confidential information; (d) rights analogous to those set forth herein and any
other proprietary rights relating to intangible property; and (e) divisions, continuations, renewals,
reissues, and extensions of the foregoing (as applicable) now existing or hereafter filed, issued, or
acquired, but specifically excluding trademarks, service marks, trade dress, and trade names.

improvement, whether or not patentable, made during the term of the Agreement and in the
performance of the Project Plan.
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one or more Sun employee(s) with one or more Google employee(s) during the term of the
Agreement and identified in the Project Plan as “Jointly Developed Software™.

Google Archltecture and Sun Architecture as defined by the Integration Architecture and relevant

undeﬁaken by {he Parties to- pfemete -the- Open Seuree S{ack

1.2119 “Open Source Model” means (1) the Apache 2.0 License for the Geegle-
Teehnology portien ef the- Open Source Stack- and (1}) the Common: De’vele»pment and-

portions of the Google Technology and Sun Technology as detailed in the Project Plan, to be

released under the Open Source Model, as governed by the Governance Model to be adopted as
Exhibit B, with such code base to be supplemented over time by additional code releases the

to subhcense) by Sun or Google prior to the Development Period and which is provided to the

other under the Project Plan.

po st-executlon exhibit (“Exhibit D), which sets forth the stages of development and deliverables

for the Open Source Stack (including all the technologies and features for the initial release), as
agreed upon by the Parties and as it may be amended from time to time in accordance with

Section 4.7.

‘ N 1.253, “Source Code” means program code in high-level computer language readable by

humans skilled in the language that is not executable by a computer system directly but must be
converted into machine language by compilers, assemblers, and/or interpreters, as well as
documentation, release notes, or other specifications which describe the content, organization,
and structure of the program code and the complete build environment thereto including make
files, comments thereto, listings, flow charts, logic diagrams, and support documentation suitable
and sufficient to permit a reasonably skilled software technician to manufacture, mantain, and
support the program code based thereon.

which characterlze and define the logical, functional, performance, and operational aspects of the
Developed Software, as defined by the Parties in accordance with the Project Plan.

| A .
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1.27__“Sun Architecture” means the general organizational structure and the manner of
interaction of the Sun Pre-Existing Technology.
N ,_»—'{Formatted: Font: Times New Roman ]
1.285, “Sun Developed Software” means the software to be developed by Sun under ~{Formatted: Font: Times New Roman |
this Agreement in conformance with the Specifications, and Errors and Updates thereto { Formatted: Font. Times New Roman )
developed during the Term.
- ,»{Formatted: Font: Times New Roman J
: \‘{Formatted: Font: Times New Roman ]
{ Formatted: Font: Times New Roman ]
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delivered-n-the form-of-commereial produets-and-or-services.-
R ,_/{Formatted: Font: Times New Roman ]
1.3027, “Sun Technology” means the Technology (exclusive of Sun Tools) owned or . -{Formatted: Font: Times New Roman |
licensed (with the right to sublicense) by Sun, and provided to Google as identified n the Project
Plan, and shall include the Sun Developed Software and Sun’s -Pre-Existing Seftware-
Technology as identified in the Project Plan, and Error Corrections and Updates thereto
developed during the Term.
o { Formatted: Font: Times New Roman ]
1.3128 “Sun Tools” means those tools owned or licensed by Sun (with the right to - Formatted: Font: Times New Roman |
sublicense by Sun) and provided under the Project Plan.
R { Formatted: Font: Times New Roman ]
1.3229, “Technology” means software and other works of authorship developed foror - Formatted: Font: Times New Roman |
contributed by the Parties for the Open Source Stack as provided in the Project Plan and any
technical information, knowledge, ideas, concepts, processes, procedure, designs, schematics and
Inventions directly related to the Open Source Stack, and any and all Intellectual Property Rights
pertaining thereto.
‘ a { Formatted: Font: Times New Roman ]
1.330, “Test Plan” means the written plan to be developed by the Parties, andas -~ {Formatted: Font: Times New Roman |
contained in the Project Plan, for testing the designs and pre-release specimens of the Developed
Software for the substantial and material conformance with the Specifications.
‘ o B /{Formatted: Font: Times New Roman J
1344, “Updates” means later releases, modifications, enhancements, additions, ~-{ Formatted: Font: Times New Roman |
improvements, or extensions to any Developed Software or Derivative Work thereof, excluding
Error Corrections, made after the end of the Development Period and during the Term.
| e 7,/—'{Formatted: Font: Times New Roman ]
2. OWNERSHIP

2.1  Pre-Existing Technology. Each Party acknowledges and agrees that, as between
the Parties, each Party is and shall remain the sole and exclusive owner of all right, title and
interest in and to its Pre-Existing Technology and all associated Intellectual Property Rights, and
that this Agreement does not affect such ownership. Each Party acknowledges that it acquires no
rights under this Agreement to the other Party’s Pre-Existing Technology other than the limited
rights specifically granted in this Agreement.
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2.2 Separately Developed Software and Inventions. The Google Developed
Software, Derivative Works thereof, and related Inventions and Google Tools shall be exclusively
owned by Google. The Sun Developed Software, Derivative Works thereof and related
Inventions and Sun Tools shall be exclusively owned by Sun. The Parties acknowledge and agree
that, during the Term, Error Corrections and Updates which are developed by either Party shall be
owned by the Party whose Technology is corrected or updated Except as set forth below, the

shall own any Error Correctlons or Updates it may create, subject to each Party,s ownershlp ofits /{Formatted: Font: Times New Roman

respective Developed Software and the restrictions imposed by the licenses granted hereunder.

2.3  Jointly Developed Software and Joint Inventions. Jointly Developed Software
identified in the Project Plan and related Inventions reduced to practice in the pursuit of the
development of the Jomtly Developed Software shall be jointly-owned, all patents issued thereon
shall be joint, all expenses incurred in obtaining and maintaining such patents shall be jointly
shared (except as provided hereunder), and each Party shall have the right to license to third
Parties without an obligation to acc he other. With respect to any Joint Inventions, if one

| Party elects not to seek or maintain - { Formatted: Highlight

not to share equally in the expenses t ty shall have the right to seek or { Formatted: Highlight

maintain such protection at its own expense and shall have full control over the prosecution and
maintenance thereof even though title to any patent shall be jomnt. Each Party agrees to give the
other Party all reasonable assistance in connection with the preparation and prosecution of any
patent application filed by the other Party in order to carry out the intent of this Agreement.

2.4  No Limitations On Use. Except as provided in Section 2.5, this Agreement shall
not be construed to limit or restrict, in any way or manner, any right of either Party to encumber,
transfer, license, access, reference, use, or practice its Pre-Existing Technology and/or the
Developed Software to be owned by it in any way for any purpose or use.

2.5  Covenants. The Parties agree to the following covenants: (1) Sun and Google
shall release the Open Source Stack under the agreed Open Source Model upon its successful
completion according to the Project Plan and the terms hereln 2 Google agrees that it shall not
develop or distribute a Commercial Stacks;

Google-branded-handsets (as long as Sun delivers upon its obligations according to the Project
Plan and the terms herein), and further agrees to_treat Sun equally as it refers prospective

commercial customers to Suaate-license a-Sua's Commercial Implementation:and-3)-for-
additional- teehnelegles (net specrﬁed in-the- Pre]eet -Plan)-that-are relevant-to-the- Open Seuree-

Comnected Device Configuration (CDC) under any open source license before comt)letlon of the

26
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Development Period; and (4) during the term of this Agreement Sun shall not charge any third
party a fee for the release of the Sun Technology under any open source license.

2.6  Further Assurances. Each Party agrees to cooperate with the other and take all
reasonable actions required to vest and secure in each Party the ownership rights and appurtenant
Intellectual Property Rights as provided i this Agreement. Should any such rights vest in a Party
in a manner inconsistent with the Parties’ intentions as expressed herein, then that Party shall upon
request by the other Party promptly assign such rights to the other, and/or otherwise take all steps
reasonably requested to conform the Parties’ respective ownership rights with this Agreement,
including but not limited to the execution of documents necessary to perfect or evidence such
assignments. The Parties agree that the costs attendant to such actions shall be borne by the
requesting Party.

{ Formatted: Font: Times New Roman

e /},/{Formatted: Font: Times New Roman

3.1  Licenses. Subject to the limitations and obligations set forth in this Agreement,
the following licenses are granted:

’ e _{ Formatted: Font: Times New Roman

(a) License to Sun of Google Technology and Tools for Internal Use and
Development Purpoeses. Google hereby grants to Sun a worldwide, nonexclusive, royalty-free
and (except as provided in Section 15.2) nontransferable license, without the right to sublicense
except as expressly provided in Section 6, under Google’s Intellectual Property Rights in the

purposes, solely to the extent necessary to develop, test and support the Sun Developed
Software, the Open Source Stack and Sun's Commercial Stack, and to assist Google in its
development efforts hereunder, in each case during the Development Period, (ii) create and have
created Derivative Works of the Source Code of the Google Technology provided to Sun under
the Project Plan, solely to the extent necessary to exercise the license granted in Section 3.1(a)(1);
(111) compile the Source Code of the Google Technology; and (iv) use the Google Tools for
development and testing of the Google Developed Software, the Open Source Stack and the Sun
Commercial Stack. To the extent Google Technology is incorporated into the Sun Developed
Software as agreed in the Project Plan, Google hereby grants Sun a perpetual, irrevoeable-right to
use, reproduce, modify, and prepare Derivative Works from Google Technology, and to use the
Google Technology to support and maintain the Sun Developed Software, and to sublicense the
use of the Sun Developed Software in Binary Code or Source Code form, subject to the
limitations herein.

{ Formatted: Font: Times New Roman

b) License to Sun of Google Technology for Commercial Use and
Distribution Purposes. Google hereby grants to Sun (notwithstanding any limitations provided
‘ in Section 3(a) above) a royalty-free, nonexclusive, perpetual, irreveeable, transferable and

on any media or via any electronic or other method now known or later discovered and (i) make,
have made, use, sell, offer to sell, import and otherwise exploit the Google Technology and

method now known or later discovered; (iii) sublicense the foregoing rights to third Parties

27
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through multiple tiers of sublicensees or other licensing mechanisms; and (iv) use the Google
Tools internally. The rights granted under this Section 3.1(b) shall apply only to the extent the
Google Technology, Derivative Works thereof, and Google Tools are used directly for the

the release by Sun and/or Google of the Open Source Stack as provided in the Project Plan or
upon termination by Sun for material breach by Google (or Google’s inability to complete its
obligations due to an Insolvency Event) as provided in this Section 12.2 and 12.3 hereunder.

(©) License to Sun of Google Technology for release under agreed Open
Source Model. Google hereby grants, upon the successful completion of the Project Plan, that
Sun and Google may release (in accordance with the Project Plan and only as part of the Open
Source Stack) the Google Technology specified in the Project Plan under the-Apache2-0-
Lieensethe appropriate Open Source Model.

7,_«—{Formatted: Font: Times New Roman

(d) License to Google of Sun Technology and Tools for Internal Use and
Development Purposes. Sun hereby grants to Google a worldwide, nonexclusive, royalty-free
and (except as provided in Section 15.2) nontransferable license, without the right to sublicense
except as expressly provided in Section 6, under Sun’s Intellectual Property Rights in the Sun
Technology and Tools, to (1) use and reproduce Sun Technology for Google’s internal purposes,
solely to the extent necessary to develop, test and support the Google Developed Software and
the Open Source Stack and to assist Sun in its development efforts hereunder, in each case during
the Development Period; (ii) create and have created Derivative Works of the Source Code of the
Sun Technology, provided to Google under the Project Plan, solely to the extent necessary to
exercise the license granted in Section 3.1(d)(1); (ii)) compile the Source Code of the Sun
Technology and (iv) use the Sun Tools for development and testing of the Google Developed
Software and the Open Source Stack. To the extent Sun Technology is mcorporated into the
Google Developed Software as agreed in the Project Plan, Sun hereby grants Google a perpetual,

Technology, and use the Sun Technology to support and maintain the Google Developed
Software, and to sublicense the use of the Google Developed Software in Binary Code or Source
Code form, subject to the limitations herein.

. /,_/{Formatted: Font: Times New Roman

(e) License to Google of Sun Technology for release under agreed Open
Source Model. Sun hereby grants, upon the successful completion of the Project Plan, that

Google and Sun may release (in accordance with the Project Plan and only as part of the Open .- Formatted: Font: Times New Roman

Source Stack) the Sun Technology specified in the Project Plan under the-CommeonDevelopment-
and-DistributienIicensethe appropriate Open Source Model.

| 3.2, No Other Rights. Other than the limited rights granted herein, neither Party _—{ Formatted: Font: Times New Roman

acquires any right, title, or interest in or to the other Party’s Technology, nor in the Intellectual
Property Rights therein and appurtenant thereto.

| o /,x»{Formatted: Font: Times New Roman

4. DELIVERY AND DEVELOPMENT

4.1  Delivery of Deliverables on Target Dates. Each Party shall develop the
Developed Software according to the Project Plan, using diligent and good faith efforts to design,

28
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develop, complete, test, and deliver to the other Party all deliverables by or before their associated
Architecture of the Developed Software, and (a) Google will code the Google Developed -------
Software, and (b) Sun will code the Sun Developed Software. In accordance with the Project
Plan, Sun and Google shall release the Open Source Stack under the agreed Qepen Ssource

P /,,/{Formatted: Font: Times New Roman

4.2  Detected Errors. During the Term, each Party shall promptly inform the other
Party regarding any Errors it may detect in its relevant Pre-Existing Technology or Developed
Software, and shall undertake diligent and good faith efforts to implement Error Corrections.

/{Formatted: Font: Times New Roman

4.3  Delivery of Error Corrections, Updates, and Derivative Works. During the
Term, each Party shall, promptly after their development, deliver to the other Party the Binary
Code and Source Code versions of any Error Corrections, Updates and Derivative Works made
by it, or on its behalf, with respect to the Developed Software. Such Error Corrections, Updates
and Derivative Works shall be owned by one Party as provided in Section 2.2 and licensed to the
other Party as provided in Section 3.

’ e _,_,.-'{Formatted: Font: Times New Roman

4.4  Development Meetings. During the Development Period, the Parties shall meet
periodically, on at least a monthly basis, to review the status of the Project Plan and exchange
information. Additional meetings may be held as reasonably requested by a Party. Meetings will
be held in Santa Clara County, California unless otherwise agreed by the Parties.

4.5 Co-located development team. During the Development Period, Google will

and up to one (1) project manager in its Mountain View and Boston offices. Sun agrees to co-
locate an appropriate number of project resources at Google’s facilities to aide in defining and

e { Formatted: Font: Times New Roman

4.56, Testing. The Parties will mutually develop the Test Plan for assuring the ultimate ,,««{Formatted: Font: Times New Roman

AN,

performance and interoperability of the Developed Software, and the validity of the results which
are generated through operation of the Open Source Stack. The Parties shall jointly test and
evaluate the Open Source Stack in accordance with the Test Plan.

A-»{Formatted: Font: Times New Roman

4.67,  Schedule Changes. In the event a Party determines that a particular target date { Formatted: Font: Times New Roman

—

under the Project Plan likely will be missed, it shall promptly give notice to the other Party setting
forth in reasonable detail the reason for the anticipated delay, any corrective measures it intends to
undertake, and the estimated revised target date.

O /,_/~{Formatted: Font: Times New Roman

(360) days of the Effective Date. The Project Plan shall set forth the key deliverables and
associated target dates. The Parties may, from time to time, modify the Project Plan on mutual
agreement in accordance with a change control procedure to be detailed in the Project Plan. In
the event of inconsistencies between the Project Plan and this Agreement, the terms of the Project
Plan shall prevail. Upon completion and acceptance of the final deliverable of the Project Plan,
the Parties will mutually confirm such completion in writing, at which time the Development
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Period will terminate. The Parties presently anticipate completion of all tasks under the Project

Plan on or before ---------- ,200_. Inthe event the Project Plan is not agreed and signed by both
| Parties within sixty-thirty (360) days of the Effective Date, and unless otherwise agreed by the
Parties in writing, this Agreement shall terminate with immediate effect.

‘ 4.89  Updates. From time to time during the Term, either Party may request that an

Update to one or more of the Developed Software be created. Each request for an Update shall
include the general reason for, or commercial validation of, the Update. The Parties shall
negotiate in good faith with respect to the development of the Update.

%. PAYMENTS & COSTS

In consideration for Sun’s agreement to provide Google access to the Sun Technology
and Sun’s agreement to release the Sun Technology as part of the Open Source Stack under the
agreed Open Source Model (or in the case of Section 12.2, Google's ability to effect the release),
Google agrees to pay Sun following fees:

|

Such fees shall be fully earned when due and non-refundable.

Unless otherwise provided above, each Party shall be responsible for its own costs
incurred in the performance of its obligations hereunder. Ii-the-event-a-Party-antieipates-that-it-
will ineur-extraordinary-expenses-in-connection-with-its-performance-hereunder; it will- so-notify-
the-other-Party-and-the-Parties-will diseuss-an-apprepriate-allocation-of these-eests-prior-to-sueh-
Party’s-incurring-the-expense:-

%. USE OF CONTRACTORS

Either Party (the “Contracting Party”) may retain third parties (the “Contractors™) to
furnish services to it in connection with the performance of its obligations or the exercise of its
licensed rights hereunder, and may permit the Contractors to have access to the other Party’s
Confidential Information, but only to the extent and insofar as reasonably required in connection
with the performance of the Contracting Party’s obligations under this Agreement and the
exercise of the Contracting Party’s licensed rights hereunder; provided that each of the
Contractors shall be required by the Contracting Party to execute a written agreement
(a) sufficient to secure compliance by the Contractor with the Contracting Party’s obligations of

confidentiality concerning the Confidential Information set forth in the CDA (as defined in Section
7.1); (b) acknowledging the Contractor’s obligation to assign all work product in connection with

performance hereunder; and (¢) effecting assignments of all Intellectual Property Rights
concerning any Developed Software to Sun and/or Google, as applicable, consistent with the
terms of this Agreement. Either Party, upon request, may review such agreements at any time
before or after signing to ensure compliance with this Agreement.

A7. CONFIDENTIAL INFORMATION
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7.1 Generally. Confidential Information disclosed by either Party hereunder will be
governed by the terms and conditions of the Confidential Disclosure Addendum, which is attached
hereto as Exhibit A and incorporated herein by reference (the “CDA”™).

,/-{Formatted:

| A e ..

Font: Times New Roman

8. PROPRIETARY RIGHTS NOTICES

8.1  Reference to Other Party’s Trademarks. Except as expressly provided in this
Agreement, or later provided by written modification to this Agreement and/or execution of any
| necessary trademark licenses (which may be set forth in the Go To Market Plan), neither Party is
granted any right, title, interest, or license to use the other Party’s trademarks, tradenames, logos,
product designs, corporate identities, or other marketing designations or brands used in
connection with the Parties” products, technologies, or businesses.

x»{Formatted:

| A . et

Font: Times New Roman

9. REPRESENTATIONS AND WARRANTIES

9.1  Authorization. Each Party represents and warrants that it has the right to enter
into this Agreement.

’ o ’_,_,-—{Formatted:

Font: Times New Roman

9.2  Disclaimer. Except as expressly warranted above, each of the Parties’ Pre-
Existing and Developed Software is provided “AS IS” and without any warranty of any kind.
Unless specified in this Agreement, all express or implied conditions, representations and
warranties, including any implied warranty of merchantability, fitness for a particular purpose, or
non-infringement, are disclaimed, except to the extent that such disclaimers are held to be legally

Font: Times New Roman

Highlight

Font: Times New Roman, 12

Font: Times New Roman, 12

Font: Times New Roman, 12

Font: Times New Roman, 12

Font: Times New Roman, 12

invalid.
| O ,/-{Formatted:
10. INTELLECTUAL PROPERTY INDEMNITY
10.1 Indemnity Obligation. The contributing Party of the Technology (“Contributor™) will
defend, at its expense, any legal proceeding brought against the other Party, to the extent it is
based on a claim that the use of its Technology is an infringement of a third party trade secret or a
copyright, and will pay all damages, costs and fees awarded by a court of competent jurisdiction,
or such settlement amount negotiated by the Contributing Party, attributable to such claim.
{ Formatted:
[ Formatted:
it negotiated by Contributor, attributable to such claim. [Need to discuss. Why sApt
patents not included in il { Formatted:
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mncurred by Google in connection with any third party claim that the Commercial Stack (except P
the Google Technology) mfringes any third party’s copyrights, trademark, trade secret or patent. { Ff"“a“ed:
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authority to perform the foregoing. Sun will not enter into a settlement agreement without

Google's written consent., which consent will not be unreasonably withheld.

10.3 Prerequisites. Under Sections 10.1 and 10.2 above, the Indemnified Party must: (i)
provide notice of the claim promptly to the Contributor; (i) give the Contributor sole control of
the defense and settlement of the claim; (ii1) provide the Contributor, at Contributor’s expense, all
available information, assistance and authority to defend; and (iv) not have compromised or
settled such claim or proceeding without the Contributor’s prior written consent.

10.4  Additional Remedies. Should any of the Contributor’s Technology become, or in the
Contributor’s opinion be likely to become, the subject of a claim of infringement for which
indemnity is provided above, the Contributor may, at its sole option, attempt to procure on
reasonable terms the rights necessary for the Indemnified Party to exercise its license rights under
this Agreement with respect to the infringing items, or to modify the infringing items so that they
are no longer infringing without substantially impairing their function or performance. If the
Contributor is unable to do the foregoing after reasonable efforts, then the Contributor may send
a notice of such inability to the Indemnified Party, in which case the Contributor will not be liable
for any damages resulting from infringing activity with respect to the infringing items occurring
after such notice.

11. LIMITATION OF LIABILITY

e s

Except for breaches of Section 3 and each Party’s obligations under Section 10, and to the -
extent not prohibited by applicable law:

| A . e

A. Neither Party will be liable for any indirect, punitive, special, incidental or
consequential damages in connection with or arising out of this Agreement (including loss of
business, revenue, profits, use, data or other economic advantage), however arising, including
under contract or tort, even if that Party has been previously advised of the possibility of such
damages.

B. Liability for all other damages shall not exceed the amounts payable by
Google to Sun under this Agreement, even if an exclusive remedy provided for in this Agreement
fails of its essential purpose.

A12. TERM AND TERMINATION

12.1 Term of Agreement. This Agreement shall have an initial term of three (3) years,
and shall automatically renew for two (2) additional annual renewals, unless either Party provides
notice of its intent not to renew the Agreement at least thirty (30) days prior to an annual renewal
date (the “Term™).

P s

12.2 Termination for Cause. If either Party commits a material breach of the terms
and conditions of this Agreement, the other Party may terminate this Agreement upon ninety (90)
days prior written notice to the defaulting Party describing in reasonable detail such breach, unless
within the ninety (90) day period after receipt of such notice all breaches specified therein shall
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have been remedied, or if the breach is one which by its nature cannot be fully remedied within
ninety (90) days the Party has taken substantial measures toward remedying the breach and
continues to use best efforts to remedy the breach promptly, provided that such period cannot
exceed a total of one hundred and twenty (120) days. In the event that this Agreement is
terminated by Google for material breach by Sun (or Sun’s inability to complete its obligations

| due to an Insolvency Event) as provided in this Sections 12.2 and 12.3 hereunder, Google shall
have the right to complete the Open Source Stack pursuant to the Project Plan and under Section
3.1(d), and upon payment to Sun of the fees specified in Section 5, Google shall have the right to
release the Open Source Stack under the agreed Open Source Model pursuant to Section 3.1(e),
without further consent from Sun, and notwithstanding anything to the contrary theren. In the
event that this Agreement is terminated by Sun for material breach by Google (or Google’s

| inability to complete its obligations due to an Insolvency Event) as provided in this-Sections 12.2
and 12.3 hereunder, Sun shall have the right to complete and distribute the Sun Commercial Stack
pursuant to Section 3.1(b) hereof.

o /,,/{Formatted: Font: Times New Roman

12.3, Termination for Insolvency Event. This Agreement may be terminated at the .---{ Formatted: Font: Times New Roman

option of the terminating Party with written notice thereof upon the occurrence of any of the
following events with respect to the other Party: (i) such Party is unable to pay its debts as they
mature; (i) a receiver is appointed for such Party or its property; (iii) such Party makes a general
assignment for the benefit of its creditors; (iv) such Party commences, or has commenced against
it, proceedings under any bankruptcy, insolvency or debtor’s relief law, which proceedings are not
dismissed within sixty (60) days; or (v) such Party is liquidated or dissolved (“Insolvency Event™).

12.4 Termination for the Parties’ Failure to Execute Exhibits. If the Parties fail to
agree and execute Exhibits B, C or D (or any combination thereof) in accordance with Sections

‘ 4.87, 13.1 or 13.2, as the case may be, this Agreement shall terminate with immediate effect.

. { Formatted: Font: Times New Roman

12.5 Survival of Rights and Obligations Upon Termination. The provisions of
‘ Sections 1, 2, 5 (but only to those fees and/or costs that become due before the date the
termination becomes effective), 7-12, 13 (including Exhibit B), and 15, shall survive any
expiration or termination of this Agreement and any provisions (or parts thereof) which by their

not survive if the Agreement is terminated pursuant to Section 12.4.

| e ’_,»—'{Formatted: Font: Times New Roman

13.  Marketing & Governance
‘ 13.1 Go To Market Plan. Within sixty-thirty (630) days of the Effective Date of this

Agreement, the Parties will develop a Go To Market Plan for the Open Source Stack. This Go
To Market Plan shall include, inter alia, the following obligations: (1) Sun and Google shall
promote the Java brand for the mobility market; (2) Google shall use commercially reasonable
efforts to certify its mobile applications which are included in the Project Plan on the Sun

Commercial Stack, provided that the Commercial Stack is a superset of the Open Source Stack;

applications which are included in the Project Plan interoperate with Sun’s backend products; (4)
Sun shall be responsible for the development and implementation of programs and mfrastructure
related to ISVs and developers and-the-Open-Seuree Medel hestingas they relate to Sun’s
Commercial Stack.
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In the event the Go To Market Plan is not agreed and signed by both Parties within sixty-
thirty (630) days of the Effective Date, and unless otherwise agreed by the Parties in writing, this
Agreement shall terminate with immediate effect.

sixty-thirty (630) days of the Effective Date, and unless otherwise agreed by the Parties in writing,
this Agreement shall terminate with immediate effect.

14. Support. Each Party shall provide backline and development support to the other Party
for its respective Technologies as shall be further detailed i the Project Plan.

15. MISCELLANEOUS

15.1 Force Majeure. A Party is not liable under this Agreement for non-performance
caused by events or conditions beyond that Party’s control if the Party makes reasonable efforts

to perform.
‘ e { Formatted: Font: Times New Roman
15.2,  Assignment. Neither Party may assign or otherwise transfer any of its rights or .- { Formatted: Font: Times New Roman

obligations under this Agreement without the prior written consent of the other Party, such
consent not to be unreasonably withheld, except that either Party may assign this Agreement to a

_/-{Formatted: Font: Times New Roman

15.3 Relationship of Parties. This Agreement is not intended to create a relationship
such as a partnership, franchise, joint venture, agency, or employment relationship. Neither Party
may act in a manner which expresses or implies a relationship other than that of independent
contractor, nor bind the other Party.

| o _{ Formatted: Font: Times New Roman

15.4 Waiver or Delay. Failure to exercise promptly any right under this Agreement
will not create a continuing waiver or any expectation of non-enforcement.

| h <{ Formatted: Font: Times New Roman

15.5 Severability. If any term or provision of this Agreement is found to be nvalid
under any applicable statute or rule of law then, that provision notwithstanding, this Agreement
shall remain in full force and effect and such provision shall be deemed omitted, unless such an
omission would frustrate the intent of the Parties with respect to any material aspect of this
Agreement, in which case this Agreement and the licenses and rights granted hereunder shall
termmate.

| o /{ Formatted: Font: Times New Roman
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15.6 Export Control. All Technology and technical data delivered under this
Agreement is subject to U.S. export control laws and may be subject to export or import
regulations i other countries. The Parties agree to comply strictly with all such laws and
regulations.

P i

15.7 Beneficiaries. This Agreement is made for the benefit of the Parties, and not for
the benefit of any third Parties unless otherwise stated herein.

P ik

15.8 Governing Law. Any action related to this Agreement will be governed by California law

action or proceeding relating to this Agreement shall be instituted in a state or federal court in =~
Santa Clara County, Californmia. Google and Sun agree to submit to the jurisdiction of, and agree
that venue is proper in, these courts in any such legal action or proceeding.

P i

15.9 Attemeys’ Fees.-In-addition to-any-other relief; the prevailing Party-in-any-action-

O i

15.10 Notices. All written notices required by this Agreement must be delivered in
person or by means evidenced by a delivery receipt and will be effective upon receipt.

o it

15.11 Headings. Headings used in this Agreement are for ease of reference only and
shall not be used to interpret any aspect of this Agreement.

Ao i

15.12 Entire Agreement. This Agreement is the Parties’ entire agreement relating to its
subject matter. It supersedes all prior or contemporaneous oral or written communications,
proposals, conditions, representations and warranties, and prevails over any conflicting or
additional terms of any quote, order, acknowledgment, or other communication between the
Parties relating to its subject matter during the Term. No modification to this Agreement will be
binding, unless in writing and signed by an authorized representative of each Party.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly
authorized representatives.

SUN MICROSYSTEMS, INC, GOOGLEINC,. _
By By
Name, T Name, T
Tite, e
Date: Date:
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CONFIDENTIAL DISCLOSURE ADDENDUM

Sun Microsystems, Inc., a Delaware corporation with a principal place of business at ---------------
(“Sun™), and Google, a -------------- corporation, having its principal place of
(“Google™), agree that:

business at

Confidential Information of Google, (b) the Sun Technology, which shall be the Confidential
Information of Sun, and (¢) the Project Plan, Sun, Google and Integration Architectures and the
terms and conditions of this Agreement, which shall be the Confidential Information of the
Parties, and any trade secrets related to any of the foregoing, including but not limited to the
Parties” product and marketing plans, software programs, designs, research or know-how.
“Confidential Information™ further shall include any and all other information which is disclosed
by either Party to the other Party, in whatever form, (a)_if it is _clearly and conspicuously marked as
conﬁdential” or with 2 similar _designation; (b) if it is_identified bV thc disclosing PartV as conﬁdential and/or

which the d1sclos1ng Party reasonably communicated, or the receiving PartV should reasonably have understood

writing to the production or disclosure of the Confidential Information in response to the Process
or (¢) taken no action to protect its interest in the Confidential Information within 14 business

Confidential Information in response to the Process.
1.
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1. “Confidential Information” means (a) the Google Technology, which shall be the/

under the circumstances, that the disclosure should be treated as confidential, whether or not the specific ’J’

governmental authority requiring the Process and such request has been denied, (b) consented in = { Formatted: Font:
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2:2.  The Confidential Information disclosed under this Confidential Disclosure Addendum
(“Addendum”) shall be as defined in Section 1.6 of the Collaboration Development and License { Formatted: Font: Times New Roman

Agreement”). Unless otherwise stated herein, all capitalized defined terms in this Addendum shall

| have the meaning assigned to them in the Development Agreement. 2The permitted use of
Confidential Information is: for the Parties to develop, update, support and use the Developed
Software and other licensed Sun Technology and Google Technology, as permitted under the
Development Agreement.

3:3.  This Addendum covers only Confidential Information which is disclosed between-the-
Effective-Date-and-thirty-six-(36) months-thereafterduring the term of the Development

years after the termination of the Development Agreementdate-of-diselosure (except for Google
and Sun Source Code, which shall be protected in perpetuity). Confidential Information shall be
used solely as permitted above, and shall not be disclosed to a third Party other than a subsidiary,
agent, or subcontractor of the receiving Party who has agreed to be bound by terms substantially
similar to those of this Addendum and as provided in Section 6 of the Development Agreement.
Each Party shall protect Confidential Information of the other Party using the same degree of
care, but no less than a reasonable degree of care, as such Party uses to protect its own
confidential information. Upon termination of the Development Agreement or the disclosing
Party’s written request, the receiving Party shall cease use of the disclosing Party’s Confidential
Information and return or destroy such Confidential Information.

4:4.  Disclosure-ofthe-other Party’s-Confidential Information-is-net-prohibited if prier notice-is-
given-to-the-ether Party-and-sueh-disclosure-is-(a)-compelled-pursuant-to-a-legal-proceeding-or-
(b)-etherwise required-by law:-Confidential Information is delivered “AS IS,” and all
representations and warranties, express or implied, including fitness for a particular purpose,
merchantability, and noninfringement, are hereby disclaimed. Neither Party has an obligation to
sell or purchase any item from the other Party. Nothing in this Addendum shall be construed as a
representation that the receiving Party will not develop or acquire information that is the same as
or similar to Confidential Information, provided that the receiving Party does not do so in breach
irreparable harm to the disclosing Party for which damages would be an inadequate remedy and,
therefore, in addition to its rights and remedies otherwise available at law, the disclosing Party
receiving Party does not acquire any rights in Confidential Information, except the limited right to
use Confidential Information in the Development Agreement and this Addendum.

| 5.5 This Addendum is not intended to prevent the receiving Party from using Residual
Knowledge, subject to any valid patents, copyrights and mask work rights of the disclosing
Party. “Residual Knowledge” means ideas, concepts, know-how, or techniques related to the
disclosing Party’s technology that is retained in the unaided memories of the receiving Party’s
employees who have had access to Confidential Information. An employee’s memory is
considered unaided if the employee has not intentionally memorized the Confidential

| Information for the purpose of retaining and subsequently using or disclosing it., ,,«-{Formatted: Font: Times New Roman
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