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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
   

In re : Chapter 11 
 :  

TSG Group, Inc. (f/k/a The SCO Group, 
Inc.), et al., 1 

: 
: 

Case No. 07-11337 (KG) 

 : (Jointly Administered) 
  Debtors. :  

 
Objection Deadline:  October 5, 2011 at 4:00 p.m. ET 

Hearing Date:  October 17, 2011 at 10:30 a.m. ET 

APPLICATION OF THE CHAPTER 11 TRUSTEE TO APPROVE THE 
RETENTION AND EMPLOYMENT OF DBBMCKENNON AS ACCOUNTANTS 

TO AUDIT THE DEBTORS’ 401(K) PLAN FOR THE YEAR ENDED 
DECEMBER 31, 2010 AND THEREAFTER IN ACCORDANCE WITH ERISA 
RULES AND REGULATIONS NUNC PRO TUNC TO SEPTEMBER 16, 2011 

 
 Edward N. Cahn, Esq. (the “Chapter 11 Trustee” or “Trustee”), in his capacity as Chapter 

11 Trustee for TSG Group, Inc. (f/k/a The SCO Group, Inc.) and TSG Operations, Inc. (f/k/a 

SCO Operations, Inc.) (collectively, the “Debtors”), hereby submits this application (the 

“Application”) for entry of an order, pursuant to sections 327(a) and 328 of title 11 of the United 

States Code (the “Bankruptcy Code”), Rules 2014, 2016 and 5002 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 2014-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”), approving the retention and employment of dbbmckennon 

(“McKennon”) nunc pro tunc to September 16, 2011 as accountants for the Debtors’ estates to 

audit the Debtors’ 401(k) plan (the “Plan”) for the year ended December 31, 2010 and 

subsequent periods through the date of termination and liquidation of the Plan’s assets in 

                                                 
1
  The Debtors and the last four digits of each of the Debtors’ federal tax identification numbers are as follows:  (a) 

TSG Group, Inc. [f/k/a The SCO Group, Inc.], a Delaware corporation, Fed. Tax Id. #2823; and (b) TSG Operations, 
Inc. [f/k/a SCO Operations, Inc.], a Delaware corporation, Fed. Tax Id. #7393. 
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accordance with the Employee Retirement Income Security Act (“ERISA”) rules and 

regulations.  In support of this Application, the Trustee respectfully represents as follows: 

JURISDICTION 

1. This Court has jurisdiction to consider this Application pursuant to 28 

U.S.C. §§ 157 and 1334.  Venue of these proceedings and this Application is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core proceeding pursuant to 28 

U.S.C. § 157(b)(2).  The statutory predicates for the relief sought herein are Bankruptcy Code 

sections 327(a) and 328, Bankruptcy Rules 2014(a), 2016 and 5002, and Local Rule 2014-1. 

Background 

Chapter 11 Cases 

2. On September 14, 2007 (the “Petition Date”), the Debtors commenced 

their bankruptcy cases by filing voluntary petitions for relief under chapter 11 of the Bankruptcy 

Code.  The Debtors’ chapter 11 cases are being jointly administered. 

3. On August 25, 2009 this Court approved the appointment of Edward N. 

Cahn, Esquire as chapter 11 trustee in these cases [Docket No. 900].  No official committee of 

unsecured creditors has been appointed to date.  The Trustee has been performing his duties and 

operating the Debtors as authorized by Bankruptcy Code sections 1106 and 1108. 

Prior 401(k) Plan Audits 

4. This Court entered orders extending the Debtors’ retention of Tanner LC 

(“Tanner”) as accountants to the Debtors to include audits of the Plan for the years ending 

December 31, 2007 [Docket No. 488], December 31, 2008 [Docket No. 938], and December 31, 

2009 [Docket No. 1169], respectively.  The Plan audit for the year ended December 31, 2010 is 

due on October 15, 2011. 
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McKennon Engagement Letter 

5. On or about August 16, 2011, the Trustee received a proposed engagement 

letter (the “Engagement Letter”) from McKennon for its retention and employment as 

accountants for the Debtors’ estates in connection with an audit of the Plan for the year ended 

December 31, 2010 and subsequent periods through the date of termination and liquidation of the 

Plan’s assets in accordance with ERISA rules and regulations (the “Services”).  The Engagement 

Letter is attached hereto as Exhibit “A”. 

Relief Requested 

6. By this Application, the Trustee requests this Court’s approval of the 

retention and employment of McKennon as accountants for the Debtors’ estates to provide the 

Services pursuant to the Engagement Letter.   

7. As set forth in the Engagement Letter, McKennon’s requested 

compensation for the Services to be rendered to the Debtors’ estates is as follows: 

(i) Year Ended December 31, 2010 - $8,000, including out of pocket 
expenses; 

(ii) January 1, 2011 through the date of liquidation - $6500 (assumes the Plan 
assets are liquidated prior to December 31, 2011); or 

(iii) Year Ended December 31, 2011 - $6500 (assumes the Plan assets are not 
liquidated prior to December 31, 2011; final audit in 2012 - $4,500). 

8. The Plan expressly provides that the expenses of administering the Plan 

and the compensation of all employees, agents, or counsel of the Plan’s administrator, including 

accounting fees, shall be paid by the Plan or by the Debtors if the Debtors elect to do so.  

(Debtors 401(k) Plan, Section 9.1).  It is contemplated that upon entry of this Court’s order 

approving the employment and retention of McKennon, up to $4,000.00 of McKennon’s fees 
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shall be paid from the Plan pursuant to Section 9.1 thereof.  Any remaining amount will be paid 

out of the Debtors’ estates subject to paragraph 16 below.   

9. McKennon intends to apply to the Court for the allowance of 

compensation for professional services rendered and reimbursement of expenses incurred in 

accordance with the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and 

the Local Rules.  McKennon has agreed to accept as compensation such sums as may be allowed 

by this Court.  McKennon understands that interim and final fee awards are subject to approval 

by this Court. 

10. As reflected in the Declaration of Michael L. McKennon in Support of 

dbbMcKennon’s Employment and Retention as Accountants to Audit the Debtors’ 401(k) Plan 

for the Year Ended December 31, 2010 and Thereafter in Accordance with ERISA Rules and 

Regulations (the “Declaration”), attached to this Application as Exhibit “B”, and as confirmed 

by the Trustee’s inquiry of McKennon, McKennon is not a prepetition creditor of the Debtors’ 

estates. 

11. The Trustee is advised that McKennon is qualified to perform the Services 

and that the Debtors’ retention and employment of McKennon is necessary in order to comply 

with non-bankruptcy law. 

Authority for Relief 

12. The Trustee, with this Court’s approval, is permitted to employ one or 

more accountants “that do not hold or represent an interest adverse to the estate, and that are 

disinterested persons.”  11 U.S.C. § 327(a). 

13. To the best of the Trustee’s knowledge and based upon the Declaration 

and the Trustee’s inquiry related thereto, (i) McKennon does not hold or represent any interest 

adverse to the estates and that McKennon is “disinterested” as that term is defined in Bankruptcy 
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Code section 101(14); and (ii) the McKennon professionals working on this matter do not have 

any connection with the Debtors’ creditors searched by McKennon (the “Searched Parties”), as 

set forth in the Declaration. 

14. McKennon has represented that it has not provided, and will not provide, 

any professional services to the Searched Parties with regard to any matter related to these 

chapter 11 cases, except as described in paragraph 15 below. 

15. Notwithstanding the representations set forth in the foregoing paragraphs, 

McKennon is currently the tax-preparer for the Trustee’s financial advisor, Ocean Park Advisors, 

LLC.  Furthermore, McKennon has provided professional services to companies being advised 

and managed by Ocean Park Advisors, LLC. 

16. McKennon will apply for compensation and reimbursement of costs, 

pursuant to Bankruptcy Code sections 330 and 331 for services rendered and costs incurred on 

behalf of the Debtors’ estates consistent with the terms of the Engagement Letter. 

Notice  

17. Notice of this Application has been provided to: (a) the Office of the 

United States Trustee; (b) counsel to the Debtors; and (c) all parties that have requested notice 

pursuant to Bankruptcy Rule 2002.  The Trustee submits that no other or further notice need be 

provided. 

18. No previous request for the relief sought in this Application has been 

made to this Court. 
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 WHEREFORE, the Trustee respectfully requests that the Court enter an order, 

substantially in the form attached hereto, (i) granting this Application, (ii) approving the scope of 

McKennon’s employment as accountants for the Debtors’ estates to perform the services 

described herein in accordance with the Engagement Letter, and (iii) granting such other and 

further relief as is just, proper and necessary. 

 

Dated:  September 20, 2011 
 

BLANK ROME LLP 
 
/s/__Stanley B. Tarr   
Bonnie Glantz Fatell (No. 3809) 
Stanley B. Tarr (No. 5535) 
1201 Market Street, Suite 800 
Wilmington, DE 19801 
Telephone: (302) 425-6400 
Facsimile: (302) 425-6464 
 
Counsel to the Chapter 11 Trustee 
 

  




